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IN THE 


United States Court o! Appeals 

Foe the District op Columbia Circuit. 

No. 10204. 

! 

MARY K. ROSINSKI, Executrix of the Estate of Carl Gr. 
Rosinski, deceased, Appellant, 

v. 

GUY WHITEFORD, Appellee. 

i 

j 

Appeal from the United States District Court for the 

District of Columbia. 
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L 

PLEADINGS, DOCKET ENTRIES AND OTHER 

PAPERS. 

734 Filed Dec 8 1948 

Fourth Amended Complaint for Declaratory Judgment: 
Damages for Failure to Pay Co mmis sion to Cooperat¬ 
ing Broker on Rental of Real Estate 

Count I—Implied Contract. 

1. Jurisdiction of this Court is founded upon Section 
274D, Judicial Code, 28 U. S. C. A., Section 400. 

2. Plaintiff is a citizen of the United States and a resi¬ 
dent of the District of Columbia, and plaintiff is and at 
all times mentioned herein was a duly licensed real estate 
broker authorized to do business in the District of Colum¬ 
bia and was conducting a real estate business in said 
District. 

3. Defendant is the duly appointed and qualified Execu¬ 
trix of the Estate of Carl G. Rosinksi, deceased, whose 
will was admitted to probate and record in Adminsitration 
No. 66,917 in this Court. Carl G. Rosinski was at all times 
mentioned herein and to the date of his death a duly 
licensed real estate broker authorized to do business in 
the District of Columbia and was conducting a real estate 
business in said District. 

4. In June 1938, and for sometime prior thereto and 
down to and including June 1945, Carl G. Rosinski was 
authorized as a real estate broker to endeavor to obtain a 
lease to certain properties at 12th and G Streets, N. W., 

Washington, D. C-, known as the Wallis and Worch 

735 properties, said authorization to Rosinski being 
given by the owners or the duly authorized agents 

of said owners. No specific terms of lease were set forth 
or provided by said owners but the terms of any lease so 
obtained were to be subject to approval and agreement of 
said owners or their duly authorized agents. 
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5. About the month of June 1938, plaintiff was author¬ 
ized and requested by Rosinski to work with him in an 
effort to find a suitable tenant for the Wallis and Worch 
properties. Thereafter plaintiff and Rosinski working 
together attempted to interest the W. T. Grant Company 
in leasing the property and plaintiff performed a prodi¬ 
gious amount of work in connection therewith. Early in 
1939 plaintiff submitted this site to Neisner Brothers, Inc., 
another chain store prospect. When it became evident that 
this company could be interested in leasing the site, plain¬ 
tiff and Rosinski worked together as co-brokers to arrange 
a lease with said Neisner Brothers, Inc. 

6. Thereafter plaintiff and Rosinski working together 

as co-brokers, continued their efforts to interest both 
Grant and Neisner Brothers in leasing said property until 
sometime in 1939 and 1940 when war conditions made it 
advisable to suspend active negotiations. It was under¬ 
stood between them, however, that they would renew nego¬ 
tiations as soon as conditions permitted. That thereafter 
in 1944 and 1945 Rosinski, though he well knew that plain¬ 
tiff was co-broker and was ready and willing to assist, 
secretly reopened negotiations with W. T. Grant Company 
and with Neisner Brothers and succeeded in making a 
lease to said properties between Neisner Brothers and the 
owners of said properties. j 

7. Under the terms of the lease rent is to commence on 
the date the tenant opens his store on the premises for 
the transaction of business and is to continue until the 
31st of January at midnight next succeeding thirty years 
from the date of the aforementioned opening. Provision 

is made for the commencement of the payment of 
736 rent under the Wallis lease six months after the 

turning over of the property, and under the Worch 
lease, four months after the turning over of the property, 
unless payment is commenced sooner by virtue of the 
tenant opening the store on the premises for business. The 
Wallis lease provides a minimum annual rental of $96,000 
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per year throughout the term of the lease, payable in equal 
monthly installments of $8,000 each, and additional rent 
amounting to 3.75% on all gross sales and business trans¬ 
acted in the store in excess of $2,500,000 a year. The 
Worch lease provides a minimum yearly rental of $24,000 
plus 1.25% on all gross business done in the store in excess 
of $2,160,000. Under these leases rents are not collected 
by the broker and the property is not under the manage¬ 
ment of the broker. Upon the signing of said leases, 
Rosinski became entitled to receive $500 per month for 
making the Wallis lease and said payments are to continue 
120 months or 10 years, making a total of $60,000, and to 
commence with the first payment of rent by the tenant to 
the landlord, and the brokers’ commission payable under 
the Worch lease as arranged by Rosinski amounted to a 
total of $15,000, $3,000 of which was to be paid at the date: 
of signing the lease, June 19,1945, and the balance payable 
$6,000 per year during the following two years, payments 
to be made in three payments each year of $2,000 each and 
the first to commence with the first payment of rent under 
the lease. 

8. That during all the time mentioned herein it was the 
custom, usage and practice in the real estate business in 
Washington for brokers who worked together in an effort 
to interest prospects in making leases or sales of property 
in the District of Columbia to share commissions on equal 
terms whenever a lease or sale was consummated with one 
of their prospects. That this custom was well known to 
Carl G. Rosinski. No special arrangements or agreement 

contrary to the equal division of commissions pro- 
737 vided by usage and custom was made between plain¬ 
tiff and Rosinski prior to the signing of the leases 
in question or at any other time. 

9. Nevertheless, plaintiff has not received his share of 
the brokers’ fees and commissions to which he is entitled 
as a result of the said leases and defendant has refused to 
pay plaintiff any part of said commissions either due or 




to become dne, and there is payable to the plaintiff pres¬ 
ently and in the future a total sum of $37,500 being his 
half of the total commissions. 

10. In order to enforce payment of his share of said com¬ 
missions as they fall due either monthly or every three 
months, plaintiff will be compelled to file a separate action 
each month or every three months, but by rendering a 
declaratory judgment in this cause the Court will prevent 
a multiplicity of suits and preserve the rights of the par¬ 
ties hereto. 


Count II— Express Contract. 

11. Plaintiff adopts all the allegations contained in par¬ 
agraphs 1, 2, 3, 4 of Count I. ; 

12. About the month of June 1938, plaintiff and Carl G. 
Rosinski agreed between them to work together as co- 
brokers in an effort to find a suitable tenant for the Wallis 
and Worch properties and orally agreed that in the event 
the lease should be consummated with one of their pros¬ 
pects that they would share the commissions on an equal 
basis as was the custom and practice in the real estate 
business between co-brokers. Thereafter plaintiff and 
Rosinski working together attempted to interest the W. T. 
Grant Company in leasing the properties and performed 
a prodigious amount of work in connection therewith. 
Early in 1939 plaintiff submitted the site to Neisner 
Brothers, Inc., another chain store prospect, and when it 
became evident that this company could be interested in 
leasing the site, both plaintiff and Rosinski worked to¬ 
gether as co-brokers to arrange a lease with said Neifener 

Brothers, Inc. 

738 13. Plaintiff adopts all the allegations contained 

in paragraphs 6 and 7 of Count I, as part of Count 

n. 

14. That during all the time mentioned herein, it was 
the custom, usage and practice in the real estate business 
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in Washington for brokers who worked together to inter¬ 
est prospects in making leases and sales of property in 
the District to share commissions on an equal basis when¬ 
ever a lease or sale was consummated with one of their 
prospects. That said custom and usage was well known to 
Carl G. Rosinski. 

15. Plaintiff adopts all the allegations contained in par¬ 
agraphs 9 and 10 of Count I. 

739 Wherefore, plaintiff prays: 

First, for a declaratory judgment declaring him 
to be entitled to one-half of the commissions paid or to be¬ 
come payable under the aforesaid leases, and that defend¬ 
ant is now liable for one-half of all payments of commis¬ 
sions already made under said leases and will be liable for 
one-half of all future payments of commissions which shall 
be made under said leases. 

Second, for a judgment for plaintiff against defendant 
in the amount of $37,500 with interest and costs. 

Lambert, Hart & Northrop 
218 Munsey Building 
Washington, D. C. 

Attorneys for Plaintiff 1 

By George L. Hart, Jr. 

Leave to file the first and second counts granted. 

Leave to file the third count denied. 

Bailey 

Judge 
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Filed Jan 22 1948 

Answer to Amended Complaint , 

Fibst Defense ! 

(Applicable to Count I) 

1. Defendant alleges she is advised that the allegations 
of this paragraph are conclusions of law which she is not 
called upon to either admit or deny. 

2. Defendant admits the allegations of this paragraph. 

3. Defendant admits the allegations of this paragraph. 

4. Defendant alleges she has no knowledge or informa¬ 
tion sufficient to form a belief as to the allegations of this 
paragraph. 

5. Defendant alleges she has no knowledge or information 
sufficient to form a belief as to the allegations in this para¬ 
graph; and alleges further that all the allegations of this 
paragraph in respect to alleged negotiations with W. T. 
Grant Co. are not material or relevant to any issue here 
involved. 

6. Defendant denies the allegations of this paragraph. 

7. Defendant denies the allegations contained in the first 
eight lines of this paragraph; and admits the remaining al¬ 
legations in respect to the terms and the rent payable under 

the Wallis and Worch leases. 

729 8. Defendant denies the allegations contained in 

the first two sentences of this paragraph (first 13 
lines); denies the allegation in the concluding sentence (last 
4 lines) of the paragraph relative to any usage and custom, 
and alleges that she has no knowledge or information suffi¬ 
cient to form a belief as to the remaining allegations in 
the concluding sentence (last 4 lines) of this paragraph. 

9. Defendant admits that she has refused to pay plain¬ 
tiff any part of the broker’s commission, either due or to 
become due, under the Wallis and Worch leases; and 
alleges further that plaintiff has not earned any share of 
such broker’s commission, and hence nothing has been paid 
him on account thereof. 
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10. Defendant alleges she is advised that the allegations 
of this paragraph are conclusions of law which she is not 
called upon to admit or deny. 

Second Defense. 

(Applicable to Count II) 

11. Defendant adopts all of her answers made to para¬ 
graphs 1, 2, 3, 4, 5, 6 and 7 in her First Defense to 
Count I. 

12. Defendant denies the allegations of this paragraph. 

13. Defendant admits the allegations in this paragraph 
that she has refused to pay to plaintiff the sum of $37,500 
or any sum for his alleged services; and alleges further 
that plaintiff has not performed any work and services in 
the premises which entitle him to any compensation. 

Third Defense. 

(Applicable to Counts I and II) 

Defendant alleges that the amended complaint and both 
counts thereof fail to allege a claim upon which any relief 
can be granted against defendant, as Executrix of the 
Estate of her late husband, Carl G. Rosinski. 

730 Fourth Defense. 

(Applicable to Counts I and II) 

Defendant further alleges that in 1935, said decedent, 
in cooperation with J. L. and M. H. Schwartz, Inc., real 
estate brokers of Buffalo, New York, assembled the afore¬ 
said properties known as the Wallace and Worch Proper¬ 
ties, as a potential site for a retail store, submitted the 
same to Neisner Bros., Inc., and commenced active nego¬ 
tiations for a lease therefor; that such negotiations were 
thereafter carried on from time to time until June 19,1945, 
when said decedent and J. L. and M. H. Schwartz, Inc. 
were successful in consummating the leases set out in the 
amended complaint; that said parties were the sole effec- 
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tive or procuring cause of said leases, and under an agree¬ 
ment by and between them, and the respective owners of 
said properties, are entitled to have the aggregate com¬ 
missions, enuring as a result of said leases, equally divided 
between them, or between defendant as the duly qualified 
and acting Executrix of the estate of said decedent and 
said J. L. and M. H. Schwartz, Inc., free of any claim of 
plaintiff whatsoever. 

(Applicable to Counts I and II) 

Fifth Defense. 

Defendant further alleges that she is advised that plain¬ 
tiff was never authorized, in writing, by the respective 
owners of said properties, or their authorized agents, or 
said decedent, to offer said properties for rent to Neisner 
Bros., Inc.; that she is further advised, however, that on 
or about January 25, 1939, plaintiff, nevertheless, offered 
to rent said properties to Neisner Bros., Inc.; that some 
correspondence was had between plaintiff and Neisner 
Bros. Inc. direct; that said decedent was not furnished 
with a copy thereof, or apprised of the same; that plaintiff 
apparently attempted, for a period of approximately two 
months, to negotiate a lease for said properties 
731 with Neisner Bros. Inc., but was unsuccessful; that 
plaintiff thereupon abandoned all effort to induce 
Neisner Bros., Inc. to lease said properties; and that plain¬ 
tiff did not thereafter participate direct, or indirect, in any 
negotiations had between said decedent and his aforesaid 
associate, and Neisner Bros., Inc.; and defendant alleges, 
therefore, that plaintiff is not entitled to participate in the 
brokerage commission due and payable for the negotiation 
of said lease. j 

Sixth Defense. 

(Applicable to Counts I and II) 

i 

Defendant further alleges that there is no valid, existing 
and applicable agreement between plaintiff and said de- 
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cedent for a division of the brokerage commission ennring 
from the negotiations of the aforesaid leases, or which 
otherwise gives rise to any enforceable claim by plaintiff 
against defendant, as the Executrix of the Estate of said 
decedent. 

Seventh Defense. 

(Applicable to Count II) 

Defendant further alleges that even if the Court should 
find that plaintiff is entitled to recover the reasonable 
value of his alleged work and services rendered in the 
premises, nevertheless, the amount claimed is utterly un¬ 
reasonable under all the circumstances, and in any event 
plaintiff’s alleged claim is barred by the Statute of Limi¬ 
tations, in that plaintiff did not perform or render such 
alleged work and services within three years next prior to 
the commencement of this action. 

Gardiner, Earnest & Gardiner 

By James M. Earnest 

1118 Woodward Bldg. 
Washington, D. C. 

Attorneys for Defendant 
NAtional 5657 

• ••••••••• 
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733 Filed Jun 10 1948 

I 

Pretrial Proceedings 

i 

STATEMENT OF NATURE OF CASE: 

This case proceeds from an amended complaint filed on 
Dec. 15,1947. 

The Plaintiff says that he and Carl Rosinski (now de¬ 
ceased) were duly licensed real estate brokers in the Dist. 
of Col. and that they had an agreement between them¬ 
selves in or about June 1938 that they would procure a 
lessee for certain real estate at 12th & G St., N. W.I; that 
they continued over a period of several years their effort to 
find a lessee for the property and, finally, in June 1945 their 
joint efforts resulted in a lease to Neisner Bros., Inc. The 
first count of the complaint was based upon the theory 
that there was an agreement by which the two would share 
equally the customary real estate commission on the deal, 
according to usage and custom in the real estate business 
in the Dist. of Col. The second count of the complaint is 
stated upon quantum meruit. This suit is for judgment, 
for money damages, for commissions already received by 
the defendant’s estate and for a declaratory judgment that 
the plaintiff is entitled to his share of the commissions as 
they accrue from now on. 

The Defendant admits that her intestate and the plain¬ 
tiff were real estate brokers and that together they endeav¬ 
ored to procure a lease from W. T. Grant Company on the 
12th & G Sts., property which was a separate transaction 
and not material to any issue here. She says, however, 
that they were unsuccessful but that thereafter her hus¬ 
band and one, Morganstern, did procure a lease from 
Neisner Bros. She says that the plaintiff had nothing to 
do with this transaction. Defendant denies that there is 
any existing, valid, applicable agreement between plaintiff 
and her intestate which gives rise to a claim by plaintiff 
for any portion of the commission here involved; the de¬ 
fendant denies that there is any custom or usage in the 
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real estate trade in the Dist. of Col. as claimed by plaintiff, 
and denies that even if any such custom or usage exists 
in fact that it has acquired the force of law. Defendant 
contends that the properties here involved were assembled 
by her intestate in 1935 and that in conjunction and co¬ 
operation with one, Morganstern, the properties were sub¬ 
mitted to Neisner Bros, in 1935 and that the two of them 
carried on negotiations for a ten year period which culmi¬ 
nated in the leases in question and that even if it should be 
found that plaintiff rendered any work or services as con¬ 
tended, they were not rendered or performed within three 
years next prior to the commencement of this suit and are 
barred by the Statute of Limitations in so far as Count II 
is concerned. 

Date June 3, 1948 

H. A. SOHWElNHATJT 
Pretrial Judge 

George L. Hart, Jr. 

Attorney for Plaintiff 
James M. Earnest 

Attorney for Defendant 





746 Verdict 
(Excerpt from Docket Entries) 

Dec. 14 1948 

i 

Trial resumed; same jury; charge of Court; 
prayers filed 

Verdict for pltff., one-half of commission for deft.; 
verdict & judgment to be prepared by attys; reported by 
Dorothy Sweet. 

Bailey, J. 

747 Filed Dec 16 1948 

i 

Judgment 

This cause coming on to be tried before the Court and 
jury, and the jury having returned a verdict in favor of 
the plaintiff, Guy Wbiteford, for one-half of the commis¬ 
sions in the amount of $37,500 payable to the late Carl G. 
Rosinski for services rendered by the said Carl G. Rosin- 
ski in negotiating leases of the Worch and Wallis proper¬ 
ties, located at 12th and G Streets, N. W., Washington, 
D. C., to Neisner Bros. Inc.; and counsel for the respective 
parties having stipulated that the full commission payable 
to the said Carl G. Rosinski, or his estate under the Worch 
lease is the sum of $7,500 and that said sum has been paid, 
and that the commission payable to the said Carl G. 
Rosinski, or his estate under the Wallis lease is the sum 
of $30,000 payable in 120 equal monthly installments of 
$250, commencing on August 1, 1947 and ending on July 
1, 1957, of which there has been paid to the said Carl G. 
Rosinski, or his estate, seventeen monthly installments for 
the period from August 1,1947 to and including December 
1948, totalling $4,250, thus making total commissions paid 
to the said Carl G. Rosinski, or his estate of $11,750; and 
counsel having further stipulated that in the event of a re¬ 
covery by the plaintiff, a judgment would be entered only 
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for one-half of the commissions actually received by 
748 the said Carl G. Rosinski or his estate, and that a de¬ 
claratory judgment would be entered in respect to 
the future commission installments; it is by the Court this 
16th day of December, 1948, 

Adjudged, that the plaintiff, Guy Whiteford, recover of 
the defendant, Mary K. Rosinski, Executrix of the Estate 
of Carl G. Rosinski, the sum of $5,875.00 and plaintiff’s 
costs of this action, and that plaintiff have execution there¬ 
for, and it is further 

Adjudged, that plaintiff, Guy Whiteford is entitled to 
receive one-half of all sums which in the future shall be 
paid to Mary K. Rosinski, Executrix of the estate of Carl 
G. Rosinski, deceased, under the aforesaid Wallis lease, 
such future commission being due and payable at the rate 
of $250 per month, beginning January 1, 1949 and ending 
July 1, 1957. 

Enter 

Jennings Bailey 
Judge 

Seen: 

George L. Hart 
Attorney for Plaintiff 

James M. Earnest 
Attorney for Defendant 


749 Filed Dec 24 1948 

Motion of Defendant to Set Aside Verdict and Judgment 
for Plaintiff and Enter Judgment for Defendant; or in 
the Alternative, to Set Aside Verdict and Judgment for 
Plaintiff and Grant a New Trial 

Comes now the defendant, Mary K. Rosinski, Executrix 
of the estate of Carl G. Rosinski, deceased, by her attor¬ 
neys, and moves the Court to set aside the verdict returned 
in favor of the plaintiff herein on December 14, 1948, and 
the judgment entered thereon on December 16, 1948, and 
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enter judgment for defendant in accordance with her 
motion for a directed verdict made at the close of all of 
the evidence; or, in the alternative, to set aside the verdict 
and judgment for plaintiff and order a new trial of the 
issues herein, and for grounds therefor shows: 

1. The verdict and judgment are contrary to the 
evidence. 

2. The verdict and judgment are contrary to the weight 
of the evidence. 

3. The verdict and judgment are contrary to law. 

4. The evidence fails to establish either an implied con¬ 
tract between plaintiff and the late Rosinski, or even so, 
that there was a custom, usage and practice in the District 
of Columbia which entitled plaintiff to one-half of one-half 
of the commission realized from the negotiation of the 

Neisner lease. 

750 5. The evidence fails to establish either an express 

contract between plaintiff and the late Rosinski, or 
even so, that there was a custom, usage and practice in the 
District of Columbia which entitled plaintiff to one-half 
of one-half of the commission realized from the negoti¬ 
ation of the Neisner lease. 

6. The verdict and judgment are contrary to Public Law 
745, approved June 24, 1948, in that the judgment was 
rendered on the uncorroborated testimony of the plaintiff. 

7. The Court erred in instructing the jury that under the 

evidence they could return a verdict in favor of plaintiff 
for one-half of one-half of the commission realized by the 
late Carl Gr. Rosinski in the negotiation of the Neisner 
lease. ; 

8. The undisputed evidence shows that plaintiff from 
and after April, 1939, completely abandoned his efforts to 
negotiate a lease of the Wallis and Worch properties vrith 
Neisner Bros., Inc. 

9. The Court erred in receiveing evidence in respect to 

the Hecht and the 1355 New York Avenue deals between 
plaintiff and the late Rosinski. I 
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10. The Court erred in receiving in evidence the series 
of letters between the late Rosinski and Neisner Bros., Inc. 
and between the late Rosinski and Morganstem during the 
period from May 25, 1945 to June 16, 1945, which were 
subsequent to the completion of the negotiations of the 
Neisner leases and do not relate to any activity of Rosinski 
and Morganstern in connection with such negotiation. 

Gardiner, Earnest, Gardiner & 
Wren 

By James M. Earnest 
Edgar A. Wren 
600 Woodward Bldg. 

Attorneys for Defendant. 


752 Filed Jan 4 1949 

Order Overruling Motion to Set Aside Verdict, Etc. 

Upon the coming on for hearing of the motion filed 
herein by the defendant to set aside verdict and judgment 
for plaintiff and enter judgment for defendant, or in the 
alternative, to set aside verdict and judgment for plaintiff 
and grant a new trial, it is this 4th day of January, 1949, 
Ordered that the said motion be and the same is hereby 
overruled. 

Jennings Bailey 
Judge 


753 Filed Jan 4 1949 

Notice of Appeal to the United States Court of Appeals for 
the District of Columbia Under Rule 73(b) 

Notice is hereby given that the defendant, Mary K. 
Rosinski, Executrix of the Estate of Carl G. Rosinski, 
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Deceased, hereby appeals to the United States Court of 
Appeals for the District of Columbia from the Final Judg¬ 
ment entered in this action on December 16, 1948. 

Gardiner, Earnest, Gardner & 
Wren 

By James M. Earnest 
Edgar A. Wren 
600 Woodward Bldg. 
Washington, D. C. 

Attorneys for Defendant 


n. 

EXCERPTS FROM TESTIMONY AND PROCEEDINGS. 

3 Mr. Earnest: If Your Honor please, in view of the re¬ 
quirement of the statute in respect to corroboration, 
does Your Honor feel that it would be advisable to apprise 
this jury that in a case of this kind that while evidence 
might be admitted in respect to conversations and trans¬ 
actions between the plaintiff and the deceased man, that 
it is only being conditionally admitted and subject to cor¬ 
roboration? 

The Court : I will let it go in. If there is no corrobora¬ 
tion, I will either discharge the jury or direct a verdict. 

Mr. Earnest: At the proper time. I have some concern 
because we have a witness— 

The Court (interposing): There might be other evidence 
that is sufficient to go to the jury. If there is evidence, 
under this statute, that is not corroborated, I will with¬ 
draw the jury. 

Mr. Hart: I do not believe I understand that, Your 
Honor. j 

The Court: If there is any evidence which would sustain 
the plaintiff’s claim, apart from that I could not direct a 
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verdict for the defendant, but I would not let the 
4 jury consider it if the evidence has been introduced 
and not corroborated. I think the injury would be 
such that I would not submit it to the jury to return a ver¬ 
dict. Not direct a verdict, but withdraw the jury. It seems 
to me that is the only way to handle it. 

Mr. Hart: I take it by that that if there is some import¬ 
ant thing that in and of itself that would be sufficient to 
sustain the case that was not corroborated, but if there 
was some unimportant detail that happened to creep in 
that was not sustained, that would not make any differ¬ 
ence? 

The Court: That is not quite what I mean. You might 
make out a case without testimony. If you did, I could not 
direct a verdict for the defendant. But if that testimony 
had gone in uncorroborated, then I think the damage would 
be sufficient that I would not direct a verdict but withdraw 
the jury and order a new trial 

Mr. Hart: I believe I understand that. 

The Court: It seems to me that is the only fair way to 
handle it. I mean, it is like admitting evidence that should 
not be admitted and the effect would be such that the jury 
could not be in shape to return a proper verdict. They 
would be so influenced by the improper testimony— 

Mr. Hart: All I was getting at is that it would have to 
be a material point. 

The Court: Certainly. 


5 Guy S. Whiteford was called as a witness in his 

own behalf, and having been first duly sworn, was 
examined and testified as follows: 

Direct Examination 
By Mr. Hart: 

Q. Mr. Whiteford, will you state your full name? A. 
Guy S. Whiteford. 

Q. And where do you live? A. 4000 Cathedral Avenue. 
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Q. What is your business, Mr. Whiteford? A. Real estate 
broker. 

Q. How long have you been in the real estate business! 
A. 25 years. 

Q. How long have you been a real estate broker? A. The 
same length of time, approximately. 

Q. What is the title of your business at the present time? 
Are you in with anyone? A. No. I have my own office. 

6 Q. Where is that office? A. 14th and New, York 
Avenue. 

Q. Now, during the 25 years that you have been in the 
real estate business, what type of real estate business have 
you done? A. General real estate business, covering all 
types of selling and leasing property in the District of 
Columbia and nearby Maryland and Virginia, what you 
call the metropolitan area. j 

Q. Have you handled any sales or lease of so-called 
downtown business property? A. I have. I have sold the 
building at 613 G Street to the Hecht Company for some 
$300,000; the Hurley-Wright Building that was built by 
the Honorable Patrick Hurley at 18th and Pennsylvania 
Avenue for in the neighborhood of six to seven hundred 
thousand dollars, the adjoining property to the Hurley- 
Wright Building, which is a small three-story building, the 
northern end of the Riggs Bank, Tompkins Building, at 
14th and Monroe Streets, to a former National Committee¬ 
man from New Hampshire, for some six or seven hundred 
thousand consideration, I don’t recall the exact amount; 
some seven hundred thousand dollars worth of vacant 
ground to the Koppers Company, a Melon interest; prob¬ 
ably $350,000 or $400,000 worth of ground, or more, to 
Gustave Ring, well known local builder, probably some¬ 
where in the neighborhood, out of deference to the 

7 owners I would not want to give the exact price; 
in the neighborhood of a million and a half or two 

million dollars worth of property, recently belonging to 
the West Brothers Brick Company; that being 191 acres 






adjacent to the Pentagon Building in Virginia, 30 acres of 
it which was zoned commercial, that being sold to Morris 
Caf ritz and his associate, Charles H. Thompkins; an apart¬ 
ment building for the Smith Bondholders Committee, 
George Roosevelt of New York the chairman of the com¬ 
mittee, to the late Henry Woodward, a local attorney, at 
the northeast corner of 14th and Fairmount Street for 
some $450,000 or more; lease of the store at Connecticut 
Avenue and Albemarle Street; a portion of that shopping 
center built by Garfield Kass, a portion of that to the Best 
Company of New York, under a long-term lease; the sale 
to Charles H. Thompkins of approximately a quarter of a 
million dollars worth of property, on which he has now 
erected the Government building across from the former 
Powhattan Hotel, now the Roger Smith, that being sold 
for the account of the Washington Loan and Trust Com¬ 
pany, I believe, as trustee; the sale of probably a half 
million dollars worth of vacant ground across from the 
Chevy Chase Club on Wisconsin Avenue; probably $150,- 
000 worth of property for the account of the late George E. 
Hamilton, who was a director in the Union Trust and well- 
known man on Wisconsin Avenue; some of it adjacent to 
the now Medical Center; the sale of several, prob- 
8 ably $100,000, worth of property on which the Medi¬ 
cal Center is now located on Wisconsin Avenue, not 
being sold originally to the Government but to Colonel 
Paul Henderson, a well-known local investor at that time; 
the sale to Henry B. Spencer, the president of the Fruit 
Growers Express Company, who owned the yellow refrig¬ 
erator cars, and that gentleman being a director in the 
Riggs Bank, former president, I should say, he retired this 
year, of their present office building on the northeast cor¬ 
ner of Vermont Avenue and L Street, erected by the late 
Isadore Freund, for some half million or more; the sale 
of the home to the late Judge O’Donoghue, his residence 
on California Street. 
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I should say some ten or twenty million dollars worth 
of real estate. 


Q. Did you know the late Carl Rosinski? A. Yes. 
Q. How long had you known him prior to the 


time that Mr. Rosinski died? A. Ten or more years, 

Q. Did you ever have any real estate dealings with Mr. 
Rosinski? A. Yes. 


• • * • • • • * * • 

15 Q. Mr. Whiteford, directing your attention to the 
year 1938, about the summer of that year, prior to 

that time, had you had any dealings with W. T. Grant 
Company in New York? A. Yes. I 

Q. Would you tell us briefly how long they ex- 

16 tended and what they were? A. As I recall, without 
referring to the file, I started to submit W. T. Grant 

& Company of New York various locations in Washington, 
probably in 1934 or 1935. I recall, without referring to the 
file for some time, submitting them the old Northeast Mar¬ 
ket on H Street, Northeast, and then what we call the 
Arcade Market on 14th Street, Northwest; and properties 
on G Street, between 12th and 13th, the north side, which 
was at one time Shoal’s Restaurant; and the Commercial 
National Bank, now known as the Union Trust Company 
Bank, on the northwest corner of 14th and G Streets; and 
the Moses Furniture Building at the corner of 11th and F; 
and a number of other properties, none of which seemed 
to create the interest that I had hoped they might. There¬ 
fore, approximately in June of 1938, being downtown and 
walking over the town and trying to arrive at some other 
location, the thought occurred to me that Carl Rosinski 
was better acquainted with the downtown area than I ever 
was, specializing in that type of business more than I ever 
did, and I thought I would go in to see what he had in the 
way of locations. And I went into his office and I said, 
“Carl, I have been working on W. T. Grant & Company 
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for a number of years, submitting them locations,’’ and be 
said, “Who hasn’t?” He said, “So have I, and many of 
them.” I said, “Yes, I am quite sure, but what I have in 
mind, I have been corresponding with them recently, 

17 and you may have been, but I have submitted them 
a number of locations, and if you want to talk about 

it and want to go in with me to see if we could lease them 
something, I would like to discuss it with you.” 

Well, he said, “Guy, I am glad you came in, because it 
does so happen that I have an outstanding location, and 
while I have submitted them various properties in years 
past, I will be glad to go in with you,” and I said, “On 
what basis, Carl, the usual”— 

Mr. Earnest: I object to any conversation on that basis. 
The theory of the plaintiff’s case is custom and usage and 
not based upon any agreement. 

The Court: I think he can state the conversation. 

Mr. Earnest: My thought is that it is at variance with 
the legal theory on which the suit is filed. 

Mr. Hart: You have not heard the answer. 

Mr. Earnest: He was asked on what basis and he is 
attempting to recite the other end of the conversation. 
Now, the theory on which Count 1 is, there was no agree¬ 
ment or understanding but that he relies upon so-called 
custom and usage in the District of Columbia. 

The Court: I overrule the objection. 

The Witness: He said, “Guy, I am willing to cooper¬ 
ate with you on the usual basis of equal division between 
brokers.” 

18 I said, “All right, Carl. Then, what have you 
in mind?” 

He said, “I have the 12th and G Street Wallis and 
Worch property.” 

I said, “I thought you might mention that; I knew it 
was available but I would rather deal with you on it. While 
I know Wallis slightly, and I do not recall ever meeting 
Worch, I felt before I came in here that you knew Wallis 
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better than I did, and probably Worch, and I thought 
about this site, but I wanted to see what yon would men¬ 
tion first.’ ’ 

He said, ‘ ‘ It is the only site that I could recommend or 
mention to you at the present time, if you want the best 
in Washington.” 

We went over to the plat books. I was familiar with 
it in a general way, and so was he. We discussed it at 
some length. He gave me a general idea that they had 
temporary or month-to-month leases on the Wallis prop¬ 
erty and on the Worch property—I beg your pardon, the 
Worch property was owned by Worch and, of course, he 
said, could be made available in a reasonable time. Worch 
was occupying the property. He said, “Wallis’ tenants 
have month-to-month leases.” 

He said, ‘‘There is a possibility also of getting an as¬ 
sembly, although that assembly would have to be delayed 
as to possession on the F Street frontage that I am going 
to talk to you about, and also on the property on 12th 
Street adjoining Wallis on the south.” 

19 And he gave me a general— i 

Mr. Hart: Mr. Earnest, that is the same block 
but it does not include any other block. 

Mr. Earnest: I have no objection. 

The Witness: He gave me general detailed information 
in regard to the possible possession in the future on F 
Street, particularly the property we designated at that 
time as the Wise Shoe property at 1113 F, and the Crosby 
Shoe property, and the Berger Golden Dawn Hosiery, 
Crosby leasing it all, and that property being in an 
L-shaped piece; it is in one ownership—I am referring 
now to 1115 F Street. That comes out on 12th Street 
with a 10-foot frontage that is marked “Flowers;” that 
being in one ownership, which I was vaguely familiar with, 
the owner being represented by an attorney that I knew— 
he referred to the Wise property, which was owned by Mrs. 
Becker, and controlled—probably “controlled” is not the 
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word—I think administered, probably, by the Washington 
Loan & Trnst Company, Mr. Alfred Lawson, who is now 
president of the Washington Loan & Trnst Company, 
being a real estate officer—I believe his title was vice- 
president—and I was familiar in a general way with that, 
but not in the detail at all which he was. He discussed 
that with me. And after securing that general framework 
of information, I asked him again if he was in agreement 
that I should immediately forward this to W. T. Grant 
at 1400 odd Broadway, New York, and he said, “Yes, I 
would like you to,” and I immediately did. That 

20 was the latter part of June, 1938, as I recall. 

By Mr. Hart: 

Q. How did you submit that property to Grant, Mr. 
Whiteford? A. Without referring to the file, I think it 
was by letter, and my recollection is that the real estate 
officer was Mr. Sanford, and that he replied very shortly. 

Q. Wait a minute, let’s don’t get into the reply. 

I show you an original letter and ask you if you rec¬ 
ognize it? A. Yes, this is the letter. 

Q. Is that your signature? A. June 27, 1938. It is my 
signature. 

Mr. Hart: I would like to offer in evidence as Plain¬ 
tiff’s Exhibit No. 1 a letter of June 27, 1938, from White- 
ford to Sanford of the Grant Company, previously identi¬ 
fied in a deposition taken of Grant Company as plain¬ 
tiff’s S-2. 

Mr. Earnest: I have no objection. 

(The document referred to was marked Plaintiff’s Ex¬ 
hibit No. 1 and received in evidence.) 

***••*•••• 

21 . Q. Mr. Whiteford, did you receive a reply to 
that? A. Yes, promptly. 

Q. I show you a letter and ask you if you recognize 
that? A. I do. 
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Q. Is that the reply you received? A. It is. It refers 
to my letter of the 27th. 

Mr. Earnest: No objection. 

Mr. Hart: I ask that this letter of the W. T. Grant 
Company, dated June 28, 1938, be marked Plaintiff’s Ex¬ 
hibit No. 2. 

(The document referred to was marked Plaintiff’s Ex¬ 
hibit No. 2 and received in evidence.) 

(At this point, Mr. Hart read Plaintiff’s Exhibit No. 2 
to the jury.) 

By Mr. Hart: 

Q. Now, Mr. Whiteford, after you received that letter 
from the Grant Company of June 28, 1938, what did you 
do, if anything? A. I talked again to Mr. Rosinski. 

22 I do not have the file in front of me, but it seems 

\ 7 

to me that he then confirmed in writing, with a sev¬ 
eral-page letter to me, the general information that he had 
given me when I was in his office in regard to that possible 
assembly. Without looking at the file, it seems to me that 
very soon thereafter that letter was probably written also 
about the time Mr. Sanford came down here. It all oc¬ 
curred very close. He put in writing the information 
which I have tried to state in a general way that he had 
given me in regard to the site. He may have elaborated 
on it. I have not looked at it recently. I remember hav¬ 
ing that letter and going to Mr. Rosinski’s office when Mr. 
Sanford made his visit here. I think it was very soon 
thereafter, after my letter, I mean, of June 27, in which I 
had forward the information which Mr. Rosinski had 
given me. 

Q. I show you a letter and ask you if you recognize 
that letter? A. Yes. It is from Mr. Rosinski on the 29th 
of June, 1938. 

Q. Is that the letter you recall Mr. Rosinski sent you 
that you were just talking about? A. Yes. 
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Q. I show you another letter dated June 30 and ask you 
what that is? A. Apparently it is—it says, “I hand you 
herewith a copy of Mr. Rosinski’s letter.” Appar- 
23 ently I forwarded Mr. Rosinski’s letter to Mr. 
Sanford. 

Mr. Earnest: No objection. 

Mr. Hart: I will offer the letter of June 28 as Plain¬ 
tiff’s Exhibit No. 3 and the enclosure of June 29 of Rosin- 
ski as Plaintiff’s Exhibit No. 4. 

(The documents referred to were marked Plaintiff’s Ex¬ 
hibits Nos. 3 and 4 and received in evidence.) 

• • ( • • • • • • • 

79 The Court: I am inclined to think this is not a 
jury case. The Plaintiff seeks an injunction in 

this case. 

• •***••••* 

80 The Court: If the Plaintiff will amend his sec¬ 
ond complaint by striking out “request for injunc¬ 
tion,” I will proceed with it. 

• •••••••** 

Mr. Hart: On the first part, strike out the second 
prayer for relief. What does Your Honor think 

81 about the fourth prayer? 

The Court: I will strike it out. I think you could 
pray for declaratory judgment. 

Mr. Hart: We have. That is this one (indicating). 
Strike out No. 2 and No. 4. 

The Court: I will strike out that whole prayer. 

Mr. Hart: That is the second one and the fourth one, 
I believe, Your Honor. That would be in December of 
1947. 

The Court: Strike out the second and fourth. 

Mr. Hart: Yes, sir. 

Mr. Earnest : That is agreeable. 

The Court: You do that? 
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Mr. Hart: Yes, sir; strike out the second and fourth 
prayer for relief on these amended complaint. 

i 

100 Q. Mr. Whiteford, when we concluded on Friday, 
we had just introduced and read into the record 

what you described as one more huge effort to Sanford. 
That was dated January 16, 1939. 

Now, do you recall whether you had a reply to that 
letter? A. I don’t recall that I had an immediate reply. 
I know I waited for a considerable time before taking 
some other; action that I do recall. I don’t know whether 
they replied to that letter immediately or not. 

Q. Well, now, did you take any further action? A. My 
recollection is that I waited, naturally, with rather high 
hopes for about ten or twelve days. My diligence to re¬ 
turn was for quite a little while for me to try another 
prospect. So I thought it was about time. So on the 
25th of January, I took it up with the Neisner Bros, of 
Rochester, New York. I think it was the 25th. Yes, that 
is the letter, and that is the letter I refer to. 

101 Q. That is the letter you wrote to Neisner? A. 
It is. 

Mr. Hart: You have seen this, Mr. Earnest? 

Mr. Earnest: Yes, sir. 

Mr. Hart: Objection? 

Mr. Earnest: Yes, sir. 

We will approach the bench. 

(Thereupon counsel approached the bench, and out of 
the hearing of the jury, the following proceedings were 
had:) i . ; i ! ’ [ 

Mr. Earnest: The letter which is tendered, reportedly 
written by Whiteford on January 25th, the opening para¬ 
graph says that Rosinski and I have done thus and so. 
The letter shows on its face that no carbon copy was sent 
to Mr. Rosinski. I submit that the letter is nothing but 
a self-serving declaration. 
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Mr. Hart: If Your Honor please, we will show that 
letter was later shown to Rosinski and he was fully fa¬ 
miliar with it. 

The Court: Did this come out of his file? 

Mr. Hart: No, sir. That came out of Neisner’s file. 

The Court: Your file? 

Mr. Earnest: It came out of Neisner Bros.’ file. 

The Court: Now, what is your objection to it? 

Mr. Earnest: My objection is to the first para- 
102 graph. 

The Court: I don’t see any grounds for objection. 

Mr. Earnest: His testimony thus far is that he repre¬ 
sented W. J. Grant, that he went to Rosinski and agreed 
to work on Grant together. Now he is about to come to 
the end of the road where Grant has turned it down and 
he is attempting to get into the national field and there 
is no basis for evidence by the witness that there was any 
agreement for the two of them to work on Neisner Bros. 

He offers a letter in which he says Mr. Rosinski and I 
have done thus and so. I submit there is no proper basis 
for it. 

The Court: Well, it doesn’t prove it, but I think it is 
admissible. 

I overrule the objection. 

Mr. Hart: I offer a letter of January 25, Neisner Bros., 
as Plaintiff’s Exhibit 47. 

The Court: It is received. 

• ••••••••• 

108 Mr. Hart: I offer the telegram of February 3d 
from Neisner to Whiteford, as Plaintiff’s Exhibit 
No. 55. 

(The documents were read to the jury.) 

The Court: No. 55 is received. 

Q. On February 3d, did you also write to Mr. Neisner? 
A- I think I confirmed it. I apparently had written 
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109 this letter before I sent the wire, because I acknowl¬ 
edge an air mail letter he had sent to me on the 

second. He had written me an air mail letter on the 2d 
which I acknowledge here, and this is my letter but it is 
five pages, to Neisner. j 

Q. That air mail letter of the 2d is the one we have 
already read in acknowledging your letter of the 1st; is 
that right? A. Yes, I had asked them in a postscript to 
advise by air or wire if they were interested further. 

Q. Do you know if this is the plat referred to as an 
enclosure here or wthether it was enclosed with that 
letter? A. Does it say a plat is enclosed with this one? 

Q. There is no enclosure marked on the end of it. A. 
This is a general down-town map of Washington. Rather, 
I should correct that. Of the down-town shopping area 
from 9th to 15th and F to G. It might have gone with 
that first presentation, with that tissue may also, to show 
all his competitors. I am not sure without reading the 
letter. 

Q. Did you at one time or another send that down-town 
area map to Neisner? A. I did, or someone did, yes, sir. 
Q. You did or someone did? A. Or my secretary. 

110 This was taken from Neisner’s file. , 

• • • • • • • • • i • 

123 Q. Mr. Whiteford, in this plat, which I would like 
to ask you about, this letter of February 28, 1939, 
which I just read as Plaintiff’s Exhibit 76, was that plat 
enclosed with it? A. Yes. It had changed by that time. 
Q. Well, was that plat enclosed? A. That is correct. 

Mr. Hart: Mr. Earnest, if you have no objection, I 
would like to have that plat marked 76-A. 

Mr. Earnest: No objection. 

The Court: Received. 


Q. Mr. Whiteford, I show you, under date of March 13, 
1939, an original of a letter addressed to you by Mr. M. B. 
Neisner. Did you receive that? A. I did. 
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Mr. Hart: I offer the letter of March 13, from M. B. 
Neisner, of Neisner Bros., Inc., to Mr. Whiteford, as 
Plaintiff’s Exhibit No. 79. 

124 The Court: It is received. 

• ••••••••• 

Q. Now, Mr. Whiteford, when you received that letter, 
what, if anything, did you do? A. Whien I received that 
letter I thought it over considerably and I saw they were 
asking for specific information regarding special parcels. 

In submitting the property I had dealt more with the 
city as an entirety, and not as to separate ownerships. I 
also saw from the previous correspondence which had been 
going on for a month that I was again meeting the same 
old bogeyboo coming around the corner that Grant had 
raised, that they were in the retail merchant business and 
not the building of buildings, notwithstanding the fact I 
had stressed the fact in my first presentation to Neisner, 
very strongly, that they must expect to build the buildings, 
that the owners were not willing to advance money. 

I had been instructed by Rosinski when I got the original 
submission of the property for Grant, in his written sub¬ 
mission of June of 1938, that he stressed the fact very 
strongly that these buildings were leased on a month-to- 
month lease, you see. They were not willing to advance 
money, the owners of the property. 

125 I saw the same old situation coming up that I had 
to fight over with Grant and I decided that my co¬ 
broker, Mr. Rosinski— 

Mr. Earnest: I object to the wording “my co-broker.” 
I ask that it be stricken. 

The Court: Yes, it may be stricken. 

The Witness: I went to my office a few days after with 
iiiy entire file on the Neisner matter and I showed hi m that 
file, and I said, “Carl, you don’t know it yet, but when 
Grant seemed to be running out after six or eight months 
and brought up all of these questions about they wanted 
the owners to build the buildings, I decided it was time to 
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try somebody else, and I submitted the property to Neisner 
on the 25th of January. 

I said, “You will note by this letter mentioning that 
you are associated with me in the deal. 

He said, “Let me read all of this, Guy.” 

He took my file, all the letters I had written to Neisner, 
and also the replies I had received from Neisner from the 
25th of January on. He read through them. He said, 
“Guy, this is very interesting. It looks like we have some¬ 
thing here.” 

He said, “However, you have written a five-page letter 
and I think it is a very good letter, and I congratulate you 
about it, but when anybody writes a five-page letter 
126 they have pretty well said themselves out and th^y 
will have to repeat it.” 

I said, “I have that in mind and I have been forced to 
do that already.” 

He said, “Why don’t you let me draft a letter, dealing 
with the separate owners, with which I am more familiar 
than you? Let me bring a new thought into the matter and 
send them a plat also. j 

I said, “Carl, I have sent them a plat, as the letter in¬ 
dicates.” 

He said, “Yes, I know you have, but I will mark up a 
plat and send the letter up to you. ’ ’ i 

I said, “I want to get it off today because I have been 
several days answering this letter.” 

He said, “I will treat with the site and different own¬ 
ers.” 

Also I stressed to him about the situation again that 
was showing itself, because we had discussed that, that the 
tenant now apparently was bringing the same old bogey- 
boo, that they wanted the owners to build the building. 

I said, “You know they would do it in Racine, Wiscon¬ 
sin, or somewhere.” \ 

He said, “I will treat with that and write a letter that 
you can transmit to them. I will send the letter up to 
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you; but you have been carrying tbe correspondence on 
all this time. Now let me write a letter and you 

127 send it off on your letterhead, copy it, and sign it 
in your name, of course but with the plat that I 

send up to you. ’ 9 

I took my file back and went back to my office and gave 
my secretary instructions to go to Mr. Rosinski’s office in 
the Homer Building and get a letter, together with the plat. 
I was away that afternoon. 

I asked her also to please be sure to copy that letter 
just as it was and to send it off to Mr. Neisner, posted that 
day, with the plat, and leave the letter that Mr. Rosinski 
had sent up, his letter that she copied from, on my desk, 
together with a copy of the letter that she was to mail. 

Q. What was the name of that secretary, Mr. White- 
ford? A. She was then a Miss Ball, I think, and now mar¬ 
ried to Mr. Smith. She may have been Mrs. Smith then. 
She is now Mrs. Westwater. 

Q. Now, did you come back to your office the next morn¬ 
ing? A. Yes, I went to Baltimore that afternoon, came in 
the morning. , 

Q. I show you a letter dated March 17, 1939, to Neisner 
Bros., on which appears, “Guy Whiteford” signed at the 
bottom, and ask if you recognize that? A. Yes, that is the 
letter. She filled in the address. 

128 Q. Is that the letter? A. It is. 

Q. Who signed your name at the bottom? A. It 
is her signature. I was leaving and she signed many of 
my letters. 

Q. She had authority to do that? A. She did, except 
for checks. 

Q. Did you find that plat with it? A. Yes—beg pardon? 
Q. Did you find that letter or a copy of that letter? 

I am sorry. 

A. I found a copy of this letter. This letter went to Mr. 
Neisner and I found a letter she had copied this one from, 
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both left on my desk. The plat had gone to Mr. Neisner 
and it was taken from his file. 

She had attached my copy to his letter that she had 
copied from, calling my attention. 

Q. You didn’t see the original; you saw the copy to 
Neisner; is that correct? A. I did not see the original until 
we took the deposition this spring. I saw the copy and 
Mr. Rosinski’s letter that she had copied it from. She 
called my attention to the fact that she filled in the ad¬ 
dress; that he had left that out 

Q. Just wait a minute. 

I show you a copy of a letter and ask if that is 
129 the copy of that original? A. This was on my desk 
with the original letter of Mr. Rosinski that this was 
copied from. 

Q. This is the originl that we got out of Neisner >s file, 
and this is the original; is that correct? A. Yes, but it 
was a copy she copied from on Mr. Rosinski’s letter head. 

Mr. Hart: You have seen this copy, Mr. Earnest. 

By Mr. Hart: 

Q. I show you a letter dated March 17, 1939, and ask if 
that was on your desk with the copy of the letter to 
Neisner? A. That was, attached to it. 

Mr. Hart: I suppose it would make sense to offer this 
Rosinski letter of March 17, as Exhibit 80. 

I offer the letter of March 17, 1939, on the letterhead 
of Carl G. Rosinski, as Exhibit 80. 

I offer the letter of March 17, 1939, on the letterhead 
of Carl G. Rosinski, addressed “Dear Mr. Neisner,’!’ end¬ 
ing up “Very respectfully,” with no signature, as plain¬ 
tiff’s Exhibit 80. 

I offer a letter of March 17, 1939, to Mr. M. B. Neisner, 
President of Neisner Bros., “Dear Mr. Neisner” signed 
“Whiteford” as 81. 

I offer a plat, Square 320, Washington, D. C., 
as 81-A. 
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Is there any objection, sir? 

Mr. Earnest: No, no objection. 

The Court: Received.. 

• ••••••••• 

131 Q. Now, Mr. Whiteford, do you recall as to 
whether or not you got a reply to that letter? A. 

I did. 

Q. Do you recall how soon you got a reply? A. Prob¬ 
ably a week or more. April 3d. 

Q. Look at that letter. A. Oh, I beg your pardon. I 
wrote them on April 3 because I had not received it. 

Q. Is this the letter you wrote on April 3d? A. That is. 
Q. Did you also write them on April 4th, and is that 
the letter you wrote ? A. It is. 

Q. Did you also write them on April 5th and send an 
enclosure, and is that the letter and enclosure? A. It is; 
signed by my secretary. 

Q. Is it her signature, or is it your name signed by her? 
A. It is my name signed by her. 

Mr. Hart: I offer as Plaintiff’s Exhibit No. 82, a letter 
of April 3, 1939, to Mr. M. B. Neisner, by Guy Whiteford. 
As No. 83, a letter of April 4, 1939, by Guy Whiteford 
to Mr. Neisner. 

132 Attached to the letter of April 4, 1939, is a photo¬ 
graph, printed at the top of which is “ February 

23, 1939.” 

I offer as Plaintiff’s Exhibit 84, a letter of April 5, 1939, 
to M. B. Neisner, from Guy Whiteford, enclosing an at¬ 
tached two pages of what purports to be an article in the 
New York Times on Washington. 

I shall not read all of this clipping, a copy of what pur¬ 
ports to be by John H. Krider in the New York Times, 
date line of Washington, which describes the City of 
Washington, the Government in action, the Board of 
Trade, how many people work here, and so on, two closely 
typewritten pages. 

The Court: Received. 
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133 Mr. Hart: Your Honor, in view of the fact that 
this decision is very new, this statute, if Your Honor 

would permit, I would like to discuss a matter we would 
like to enter in evidence. 

I take this unusual procedure because of the fact we 
have already taken several days of the jury’s time bnd the 
Court’s time at great expense to everyone concerned, and 
I should not like to offer something if it is going to mean 
the immediate withdrawal of a jury and a waste of all of 
that money to the Government and otherwise. 

You will recall, Your Honor, that we started to offer 
testimony on behalf of Mr. Whiteford, that in 1936, Mr. 
Whiteford and Mr. Rosinski entered into an agreement as 
cooperating brokers, to work on the leasing of a Hecljt 
Company warehouse; that their understanding was that 
they would divide the commission on the usual basis, which 
was 50 per cent, of cooperating brokers, and they 

134 would also share expenses, 50 per cent each. 

Your Honor asked if we would be able to corro¬ 
borate the testimony as to the dividing of the commission, 
50 per cent, and I explained to Your Honor that there was 
no commission because the deal fell through; therefore it 
was not divided, and that at that time all we could offer 
was to show by corroboration that they had divided ex¬ 
penses, each 50 per cent. 

Your Honor felt that that would not be sufficient corro¬ 
boration of the agreement to divide 50 per cent. 

Now, that particular Hecht Company matter resulted in 
a suit against the Hecht Company, which was tried in the 
District Court here, went to the Court of Appeals and to 
the Supreme Court of the United States. 

In that suit, Mr. Whiteford sued the Hecht Company. 

Mr. Rosinski was not a party. 

Mr. Rosinski testified in that suit, and we have here from 
the files of the District Court, official files of the District 
Court, the testimony, which is in eight volumes, of the 


testimony taken at that trial of Whiteford against the 
Hecht Company. 

In that, on cross examination, by Mr. Morris Simon, 
representing the Hecht Company, of Mr. Rosinski, who 
was on the stand as a witness for the plaintiff, which was 
Mr. Whiteford, the following took place. 

135 I had better start at the top a little bit so it will 
be understandable. 

Cross examination by Mr. Simon: 

‘ 1 Q. Mr. Rosinski, did I understand you to say you made 
no claim to the Hecht Company? 

“A. I have no claim against the Hecht Company. 

“Q. You made no claim to the Hecht Company? 

“A. I made no claim to the Hecht Company. 

“Q. I show you a letter dated June 18,1937. On whose 
stationery is that? 

“A. My stationery. 

“Q. Who signed it? 

“A. I did. 

“Q. Please read it. 

“The Court: Wait a minute. That is not in the case yet. 
“Mr. Simon: I did not mean to the jury. 

Read it to yourself. 

“The Witness (examining letter) Yes, sir. 

By Mr. Simon: 

“Q. Now, since reading that letter, do you wish to 
change your statement that you have never made a claim 
to the Hecht Company? 

“A. No, I have no claim against the Hecht Company 
and made no claim against the Hecht Company. 

136 What I refer to in this letter is that there was to 
be a commission paid to Mr. Whiteford in which I 

had a half interest. 

“Q. Did you make a claim in that letter against the 
Hecht Company? 

“A. May I quote from the letter? 
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“Q. No, answer the question, Mr. Rosinski. 

“A. I say that it is not a claim by me against the Hecht 
Company. 

“Mr. Simon: May this letter he marked for identifica¬ 
tion? 

“ (Letter dated June 18, 1937, from Mr. Rosinski to 
Hecht Company, was marked Defendant’s Exhibit No. 3 
for identification.) j 

“By Mr. Simon: 

“Q. What interest do you have in this particular suit, 
Mr. Rosinski? 

“A. I have this interest, I think, I was associated more 
or less as a salesman for Mr. Whiteford in negotiating the 
possible leasing of the Hecht Company warehouse to the 
United States Government as a result of which I was to 
receive half of the commission which Mr. Whiteford re¬ 
ceived. 

“Q. In other words, whatever Mr. Whiteford recovers in 
this suit, if he recovers anything, you are entitled to one- 
half? 

137 “A. That is correct.” 


Mr. Hart (continuing: That is the whole colloquy with 
regard to that particular matter. 

Now, my queston, Your Honor, is this: 

If we present that in evidence, is that in Your Honor’s 
opinion sufficient to corroborate, under this new statute, 
Mr. Whiteford’s statement, assuming the jury believed it, 
of course, and Your Honor believed it, that they entered 
this deal as negotiating brokers to share the commission 
half and half? 

The Court: You mean, in this case? 

Mr. Hart: Not the one in this case, Your Honor. The 
Hecht Company. 

The Court: WTiat is the relevancy of all of that, bring¬ 
ing in the Hecht case? 
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Mr. Hart: The relevancy, as we see it, Your Honor, it 
establishes that they both knew that this was the nsage 
and custom in the District. They recognized it as a usage 
and custom. 

There was no written agreement between the parties. 
They simply acted as cooperating brokers, knowing, as all 
other brokers know, when you cooperate in that way, each 
is entitled to half, and Mr. Rosinski essentially says so. 

The Court: What do you say to that, Mr. 

138 Earnest? 

Mr. Earnest: Well, reading his own testimony, 
he says he was associated as a salesman for Mr. Whiteford. 

In the first place, I do not think that proof of the facts 
as developed under that case would have any bearing upon 
this case. 

The sole question of this case, it seems to me— 

The Court: I think I will admit the testimony, simply 
for the purpose of showing that Mr. Rosinski had the view 
that they were working together, that the fees were to be 
divided, just what he says in that testimony; simply his 
knowledge, or his statement as to the custom. 

Mr. Earnest: There is no reference in there as to cus¬ 
tom, if Your Honor please. He says he was associated as 
a salesman, more or less, for Mr. WTiiteford. There is no 
testimony they were working together or what the agree¬ 
ment was. 

The Court: Well, I will admit that testimony. 

Mr. Earnest: All right, sir. 

The Court: Now, on this second count, in that case, he 
was working and assisting, according to the complaint, 
second count of your complaint. There was no agreement 
as to any amount at all? 

Mr. Hart: That is right. 

The Court: And you have introduced evidence that 
would sustain that as to the value of services, without 
reference to what Mr. Rosinski would receive? 

139 Mr. Hart: I am afraid I did not understand that, 
Your Honor. 



39 


The Court: I say on that count you would have to offer 
evidence simply as to value of the plaintiff’s services? 

Mr. Hart: Yes, sir. 

The Court: Which would* have no reference to the 
amount received by Mr. Bosinski? 

Mr. Hart: That is correct, sir. In other words, that is 
a quantum meruit. 

The Court: And I am inclined to think the Statute of 
Limitations would run as to all services rendered more 
than three years before this particular suit. 

141 By Mr. Hart: 

Q. Now, Mr. Whiteford, when you received the letter of 
April 7, 1939, from M. B. Neisner, which we have read to 
the jury, what if anything did you do, if you recall? A. 
Shortly before that Mr. Bosinski had called me to see if 
we had received any answer to our letter of the 17th of 
March. I had called him several times and told him I 
hadn’t. So when I got this letter I went down to his office 
and showed it to him. He remembered to read that letter, 
then; it was not very long to read. He said he thought 
pretty definitely that they were abrupt—that isn’t the word 
to use—that they had closed the door temporarily and that 
there were a lot of things they had to work out in their 
mind; that we had done our spade work, as it were, and 
there were some problems involved in chain stores and he 
explained them all to me, he knew them more than I did, 
and that they would have to consider them, no doubt, and 
that we had better go easy on them. 

I said I had a couple of letters to write to them, some 
information. He said he didn’t think it would do 

142 any harm. But he thought pretty definitely that the 
time had come now, by that rather short letter, that 

they wouldn’t give a great deal of consideration to it for 
a while until they had threshed out a lot of their own prob¬ 
lems, many of them unknown to us of course. 

• j 

| 
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Q. Now, I show you two letters of April 10, 1939, and 
April 19, 1939. Did you write those letters? A. Yes, I 
did. My secretary signed my name to both of them. 

Mr. Hart: You have seen these, I believe, Mr. Earnest? 

Mr. Earnest: Which ones? 

Mr. Hart: April 10, and April 19, 1939. 

Mr. Earnest: Yes, I have seen them. 

Mr. Hart: I offer a letter of April 10, 1939, addressed 
to M. B. Neisner from Mr. Whiteford, as Plaintiff’s ex¬ 
hibit number 86. 

And a letter of April 19, 1939, from Mr. Whiteford to 
M. B. Neisner, as Plaintiff’s exhibit number 87. 

(The letters of April 10, 1939 and April 19, 1939, re¬ 
ferred to above, were marked Plaintiff’s Exhibit Nos. 86 
and 87, and received in evidence.) 


143 Q. Did you get any reply to those letters from 
Neisner, Mr. Whiteford? A. No. 


153 Mr. Hart.: I offer as Plaintiff’s Exhibit 104, let¬ 
ter from Carl G. Rosinski, dated July 18,1940. 

The Clerk: The next number is 103. 

Mr. Hart: Exhibit 103, right. 

(The letter dated July 18, 1940, was marked Plaintiff’s 
Exhibit No. 103, and received in evidence.) 

Mr. Earnest: You asked me if I had an answer to it, 
and I said no. I spoke too hurriedly. I do have an answer 
to it. 

Mr. Hart: The answer to that letter, dated July 19, 
1940, I offer as Plaintiff’s 104. 

(The letter dated July 19, 1940, was marked Plaintiff’s 
Exhibit No. 104, and received in evidence.) 

(At this point Mr. Hart read Plaintiff’s Exhibits Nos. 
103 and 104 to the jury.) 
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By Mr. Hart: 

Q. Now, Mr. Whiteford, you say that you discussed that 
letter in reply to Mr. Rosinski? A. Yes, with Mr. 

154 Rosinski. I recall now that the answer was made 
by Mr. Sandford. We both agreed that was natural. 

Mr. Sandford was his superior, or at least the chief man. 

Q. Who is superior, that you are talking about? A. 
Over Young. Young was apparently in the real-estate de¬ 
partment, although I never met him. But Mr. Sandford 
answered that letter. Then Mr. Rosinski said, “Guy, sup¬ 
pose we sit down here and review this situation in regard 
to Neisner and to Grant.” “Now,” he said, “You have 
done a lot of work in this deal and written a lot of letters. 
I have done what you asked me on both of these deals. 
But why don’t you let me carry the balance from now on, 
at least to some extent? But I want to tell you I am not 
going to do what you have been doing. I think it was all 
good, and we have laid the groundwork, and when I think 
the opportune time has arrived, I hope I will be as just and 
industrious—I hope I will—as you have been. But I am 
no five or six-page letter writer, and you apparently have 
more energy. But I have dictated some of these, and I 
think it has been all right.” 

He was complimentary. He contributed a great deal to 
these letters, and he knew it. But he said, “Let’s let the 
platter lay status quo, and when the time comes, we 

155 have planted our seed, and now the question of 
whether it will germinate comes up. There are 

many things these companies have got to thresh out. j It is 
a changing of their policy. They have the data before 
them. The times are unsettled.” England had already 
gone into the war in 1939. It looked as though our coun¬ 
try was in an unsettled state, certainly. He said, “I don’t 
think it is opportune now for us to continue to press the 
matter.” 

I agreed with him. I thought he was much more skilled 
in downtown leasing than I. He said, “Let me carry the 
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balance along, but not now. I want to make that clear 
to you.” 

I said, “Well, I will continue to write a few letters; keep 
my hand in with Grant. But I think you are right.” 

That was the general conclusion. There was a longer 
discussion than that that reviewed the matter up to this 
date between both the companies. It would take me an 
hour and a half to go into it. 

Q. That is sufficient. Now, Mr. Whiteford, in 1938, when 
this started, how was your office run? Were you with any¬ 
one or by yourself? A. Well, I had my own office. At 
different times I was Guy Whiteford, and other times, 
Whiteford, Incorporated. 

Q. 1939, did you have any partners? A. No, I had no 
partner until 1940 when I made a partnership with 
156 Mr. Jessia McKeever on “K” Street. I moved my 
office to his, because he had a large rental business. 
He preferred rentals, more or less, but I continued my 
active brokerage business. 

Q. You formed a partnership in 1940? A. In 1940, I 
did, yes, moved out of the Southern Building. 

Q. Directing your attention to the year 1941, did you 
have any dealings with Mr. Rosinski with regard to a prop¬ 
erty at 1355 New York Avenue, Northeast? 

Mr. Earnest: If your Honor please, I don’t see where 
that will have any bearing on this case. 

The Court: I sustain the objection. 

Mr. Hart: If your Honor please, this is another rental 
affair where Mr. Whiteford had it. Mr. Rosinski asked if 
he could cooperate. Mr. Rosinski did, in cooperation, lease 
the property, and half of the commission paid was sent to 
him. It would be in the usual course. 

The Court: You are trying to show a dealing between 
the two, by which they always divided the commission? 
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Mr. Hart: That is correct. 

157 The Court: I think it is admissible.) 

(Thereafter counsel returned to their place at the coun¬ 
sel table and the following proceedings occurred in open 
court in the presence of the jury:) 

Mr. Hart: Read the question, Miss Reporter. 

The Reporter (reading): 

“Q. Directing your attention to the year 1941, did you 
have any dealings with Mr. Rosinski with regard to a prop¬ 
erty at 1355 New York Avenue, Northeast?” 

The Witness: I did. j 

By Mr. Hart.: 

Q. Will you tell me how that came about and what it 
consisted of? A. There is a warehouse at that address. 
We had a listing of a warehouse; the firm of McKeever & 
Whiteford. We then moved across the street at 1614 K 
Street. That warehouse had been listed with us for rental 
by the Miller Casket Company. The property was adver¬ 
tised in the paper. Mr. Rosinski telephoned me and said 
he noticed the property was for rental, and would we co¬ 
operate with him as to the equal division of commission. 
I said, “Why, yes, if we can find a tenant.” I said we 
would cooperate with him. 

Shortly—I say shortly. It seems to me in some reason¬ 
able time thereafter, a very short time, he produced a ten¬ 
ant. The property was leased for five years at probably 
around nine thousand a year, or eight thousand, 

158 and we sent him a check for his one-half of the com¬ 
mission. I don’t remember—It was in ’40 or ’41, 

or ’42. ’41,1 think. 

Q. I will show you a letter and ask if that refreshes your 
recollection. A. January 2, 1941. My partner dictated 
that letter. I signed the check with Mr. McKeever. The 
two of us signed all of those checks. 
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Q. Do you recall what that check was for? A. For his 
one-half of the commission, on the regular rates and 
custom. 

Q. I mean, do you remember the right— 

Mr. Earnest: I object to this speech, if your Honor 
please. 

The Witness: I can count it up in my head. 

By Mr. Hart: 

Q. All right, calculate the amount and give us your best 
recollection, Mr. Whiteford. 

Mr. Hart: I offer this letter of January 2, 1941, to Mr. 
Carl Rosinski from McKeever and Whiteford, as Plain¬ 
tiff’s Exhibit 105. 

(The letter dated January 2, 1941, was marked Plain¬ 
tiff’s Exhibit No. 105, and received in evidence.) 

#••••••*•* 

159 Q. All right. Now, Mr. Whiteford, I show you a 
letter dated March 29, 1943, and ask you if you 

recognize that. A. I do. It is signed my name, by my 
secretary. 

Q. That is a letter sent to whom? A. A letter to Grant 
during March and signed by a new secretary. My name 
is signed to that. This is a reply. That occurred about 
ten days later. This is a reply by Grant. 

Q. Do you recognize that letter? A. A letter written 
on the same date, a similar letter, but it went to Neisner 
in Rochester, and it is also signed by my new secretary; 
McKeever & Whiteford, signed with my name. 

Q. Both of these letters were signed by the secretary, 
is that correct? A. The new secretary at that 

160 ne\v firm. 

Q. Did you dictate the letters? A. I did. 

Mr. Earnest: Are you offering this in evidence? 

Mr. Hart: Yes. I offer letter of March 29, 1943, from 
Whiteford to Grant, as Plaintiff’s Exhibit 106. 
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(The letter dated March 29,1943, was marked Plaintiff’s 
Exhibit No. 106, and received in evidence.) 

A reply from Grant to Whiteford, dated April 8, 1943, 
as Plaintiff’s Exhibit 107. 

i 

] 

(The letter dated April 8, 1943, was marked Plaintiff’s 
Exhibit No. 107, and received in evidence.) I 

A letter from Whiteford to Neisner, dated March 29, 
1943, as Plaintiff’s Exhibit 108. 

! 

(The letter dated March 29, 1943, was marked Plain¬ 
tiff’s Exhibit No. 108, and received in evidence.) 

(At this point Mr. Hart read Plaintiff’s Exhibits Nos* 
106, 107 and 108 to the jury.) 

By Mr. Hart: 

Q. Now, Mr. Whiteford, between that conversation in 
1940 with Mr. Rosinski and the writing of these letters, 
had you had any other conversations with Mr. Rosinski 
relative to this matter? 

161 Mr. Earnest.: What dates? 

Mr. Hart: The summer of 1940. 

The Witness: Well, I had had this talk with Mr. Rosin¬ 
ski at great length in the summer of 1940, and then there 
were various conversations in 1941. But it was that deal 
in 1941 that we had on New York Avenue, referred to. 
Then in 1942 of course we had had Pearl Harbor, in De¬ 
cember of ’41. I remember being in just shortly after that. 

Mr. Earnest: I submit—Go ahead. 

The witness: “Well, you certainly don’t think we'could 
do anything now, do you?” he said. Of course there 
wasn’t anything to say. I have no recollection of anything 
more than conversations in 1942. That is all. We would 
reassure ourselves or talk about the situation. 

But in 1943—I suggested in the early part of 1943 that 
I might write some kind of letter to let them know I had 
moved and changed my address. He said, “Well, I don’t 
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see that it will do any harm. I think it is useless, but you 
are a letter writer, and it is all right.” 

I said, “Well, it would not do any harm to put in a 
feeler.” I wrote those letters, and after I received that 
one reply from the Grant Company, and no reply from 
Neisner, I went in to Mr. Rosinski’s office. I had a copy 
of the letter I had written, and the answer that Grant 
had made. 

162 He read it, and I said, “I had no reply from Neis¬ 
ner.” He said, “So what? It doesn’t say anything 

more than we knew.” I said, “No, that is true. The war 
is on and they can’t open any outlets.” He said, “I am 
surprised you got a reply from Grant, even, at all.” He 
didn’t attach any significance to the fact that we hadn’t 
heard from Neisner. He said, “I didn’t think you would 
hear, and it is just as we have known and talked about, that 
you can’t get material. So how do you expect them to 
open any outlets?” 

I had had a change of address, and I thought they would 
have that at least, when it was revived. 

Q. Now, after 1943, when, if ever, did you next discuss 
the matter with Mr. Rosinski? A. Well, I remember dis¬ 
tinctly in the early part of 1944, it was probably in March, 
because I remember being away, and I went in and I felt 
that we might put out some feelers with the owners to see 
if there had been any change made, or any in their attitude. 
I thought it might be a good idea for him to go around and 
take the temperature of Wallis and Worch as to whether 
they had changed about being willing to put some money 
up for their improvements. That was a general feeling. 
It was in 1944. A good bit of time had elapsed. I thought 
it would be a good time to go around and discuss it. He 
thought it would be all right, but he didn’t think it would 
do any good. We were in a pretty serious time yet. 

163 That was about the result of that conversation. 

Q. That was in the spring of 1944, as you recall 
it? A. Yes. 


Q. Now, did you ever discuss it with him thereafter? 
If so, when next? A. Yes, in the early summer of 1944, 
probably the latter part of June or in July. I believe it 
was in the early part of July that I went in. I felt that 
we ought to be pressing the matter a little bit. He didn’t 
think so. I thought considerable time had elapsed, and 
he didn’t seem to be very willing to talk about it to any 
great extent. He thought we were still in a serious war 
time, which we were, of course, and I didn’t press it any 
further. 

Q. Hid you ever discuss it with him after the summer 
of ’44? A. Yes, I remember a distinct time in the fall of 
1944, around in September, because we had made a cross¬ 
ing, a successful landing in Normandy. While we weren’t 
making a great deal of progress, I thought that we ought 
to be getting a deal lined up. But he was very, well, I 
would say abrupt. He didn’t want to discuss it. He 
thought it was useless at a time like this, as he expressed 
it, when people were dying, as he expressed it, to revive it. 
I felt slightly different, but I felt it was not well to argue 
with him, that he might be right. So I didn’t press 
164 the point then, in September of ’44. 

Q. Did you discuss it with him on any further 
occasions? A. Yes, in December of 1944 he called me and 
said that he had a piece of acreage for sale, that it was 
on the Defense Highway; that he had represented these 
people, O’Neill’s, and he wanted me to become interested 
in that. I said, “Well, what is the story?” He said, well, 
he thought it could be sold for $500 an acre. 

Q. Don’t tell me any more about that deal. Did you 
have any conversations at that time about this matter? 
A. Yes, I did. I pressed then very strongly that we should 
work on these deals. I reminded him that he had told me 
that he would carry the balance and he would do some 
work on it, or he would work on it. But he said he would 
not push it at all. In fact, he said, “Why don’t you work 
on this deal, where we can make a commission out of it?” 
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He said, “Here is a deal where we can make something 
out of it.” 

I tried to press my point at that time, because I thought 
it was pretty apparent that—among military people—that 
we were winning the war and that it might not be long. I 
was more insistent that time. He didn’t agree with me 
and was reticent to talk about it or discuss it at all. 

Q. Did there ever come a time thereafter when you dis¬ 
cussed it with him? A. Yes, in March. I wish to 

165 correct something, also, in December. It was not 
in December that he gave me this Defense Highway 

property. My mind, after I talk about it, it is refreshed. 
It was 1119 and 21 Fourteenth Street that had for sale. 

Q. That was in December? A. In December of 1944. 
He called me abaut that— 

Q. Don’t tell us any more about that property. A. But 
I quoted it as being in December. But the Defense High¬ 
way conversation, on that ground, did not occur until 
March of 1945, when he called me about this acreage that 
he had for sale. There are letters and plats referring to it, 
particularly in the early part of March of 1945. 

Q. That is when you had your conversation that you 
previously identified as having had in December? A. Well, 
I had the conversation, but it was not the instance I re¬ 
ported in December that we were talking about, the De¬ 
fense Highway property. That is an error. He was dis¬ 
cussing 1119-21 Fourteenth Street property. We discussed 
the Grant and Neisner deal at that time. I say we dis¬ 
cussed it. I did most of the discussing. He would not 
say that he would go ahead and work on it or do anything 
about it. He was very abrupt and very brusk about it. It 
surprised me. 

166 Q. What was that time, that that occurred? A. 
In December of 1944. 

Q. Now, in March, 1945, what occurred, if anything? 
A. In March 1945 he called me about this acreage on the 
Defense Highway and asked me to come to his office. 


Q. Don’t say anything farther abont that acreage. Bnt 
if yon had any conversations abont this, tell me that. A. 
The minnte we finished talking abont the acreage, of course 
I talked abont the other property. There were many 
thoughts, feelings or rnmors, or whatever yon want to call 
it, that the war was close to an end; that we had made a 
successful toe-hold in France. More than that, in Germany 
too. I felt that these fellows—I say these fellows. Pardon 
me. The chain store men are always ’way ahead of real- 
estate men. So I felt this matter should be pressed or 
opened up then. 

I had a definite arrangement with him that he would 
carry the balance. 

Mr. Earnest: I object to the long-winded explanation. 
The question was much simpler than that, pertaining to 
his conversation with Mr. Rosinski. 

The Court: Sustained. 


By Mr. Hart: 

Q. Did there come a time when you learned the Wallis- 
Worch property had been leased? A. Yes, there did. 
167 Q. How did you learn that? A, I can’t state defi¬ 
nitely. I either saw it in the paper or I was told 
on the street by some of my associates in the latter part 
of September or early part of October in 1945. I immedi¬ 
ately tried to get Mr. Rosinski’t office. 

Mr. Earnest: I object. 

The Court: Sustained. 

By Mr. Hart: 

Q. When you learned this property had been leased, 
what, if anything, did you do? A. I called Mr. Rosinski. 

Q. Did you get him? A. Not the first few times. 

Q. Did you finally succeed in getting him? A. I did. 

Q. About when? A. The latter part of September, or 
October, I would say. Sometime during those months. 

Q. You reached him by telephone? A. I did. 
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Q. What, if anything, did yon all talk about! A. I said, 
“Carl, I see that we have made a deal on the Neisner 
proper ty.” 

The Court: Just a minute. Bear in mind the new 
168 statute on that question. 


Mr. Hart: Again, according to my lights, Your Honor, 
of corroboration of what I contend Mr. Whiteford would 
be saying there. But I don’t know how Your Honor would 
view it, and I certainly don’t want to go ahead— 

The Court: I was trying to warn you in time. 

Mr. Hart: Frankly, I thought I had it. But when you 
warned me it made me think again. 

I would like to suggest what we have in that regard. 
First, Mr. Whiteford— 

Mr. Whiteford, would you step out of the room, too, 
please! 

(Mr. Whiteford, the witness under examination, left the 
courtroom.) 

Mr. Hart (continuing): Mr. Whiteford, I expect would 
testify that this telephone conversation with Mr. Rosinski 
was about like this. He said, “I see you have made a deal 
for us,” and Rosinski said “what deal!” Mr. Whiteford 
then said, “ Neisner’s.” That Mr. Rosinski then replied, 
“You had nothing to do with the Neisner deal.” 
169 Mr. Whiteford said, “Oh yes, I did, don’t you re¬ 
call our conferences! And further, don’t you recall 
the letter you wrote of March 17th for me to copy and 
send to Neisner Brothers!” 

That Mr. Rosinski replied, “I don’t recall the confer¬ 
ences and I don’t recall the letter.” 

Mr. Whiteford said, “I would like to show you my file.” 
Then Mr. Rosinski said, “I won’t look at it.” 


Now, what we have to support that starts out with a 
letter of May 25, 1945— 
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The Court: Before, or after? 

Mr. Hart: It starts out before it, Your Honor. But it 
is of a nature that it seems to me supports it. Remember, 
Whiteford didn’t learn of this until September. Now these 
are letters written by Neisner and Rosinski of which 
Whiteford had no knowledge. 

The Court: It might possibly be corroborative, but I 
can’t receive them as being corroboration. 

Mr. Hart: Well, the fact is, the effect of these letters 
would be to show, the letters themselves, according to us, 
that Mr. Rosinski was concealing the fact of this deal from 
Mr. Whiteford, and intentionally so. 

The Court: That may be. I can’t see that this subse¬ 
quent conversation is corroborative. 

170 Mr. Hart: I shall abide by Your Honor’s ruling. 

The Court: I am not ruling against you, but— 

Mr. Hart: Your Honor, this is a new question, and I 
am trying desperately not to do anything that is going to 
necessitate withdrawing a jury and wasting everybody’s 
time on this thing. 

The Court: I am in the same quandary. 

Mr. Earnest: We all are. 

Mr. Hart: So I will stop there and go on to a new 
thing and let these letters speak for themselves. 


173 By Mr. Hart: 

Q. Mr. WTiiteford, going back to the year 1936, did you 
have any dealings with Mr. Rosinski in 1936 with regard 
to a real estate rental? A. I did. 

Q. And what was that with regard to ? 

Mr. Earnest: I object to this on the same grounds. ! ; 

The Court: Yes. This is on the same line of showing. 

Mr. Hart: Yes, Your Honor, it is a matter that was 
discussed just before the recess today at lunch. 

The Witness: It was at 613-21 G. Street, inclusive, a 
6-story building. I had a large For Rent and For Sale 






52 

sign on that building, as large as that picture of George 
Washington there. 

174 By Mr. H a r t: 

Q. Who owned that property? A. It belonged to the 
Hecht Company, that I had sold them some years previ¬ 
ously. 

Q. You had a listing from the Hecht Company? A. Oh 
yes, they sent for me when they were building their new 
warehouse and said they wanted to make a deal on it, that 
I had sold it to them and I knew a great deal about it. I 
had made quite a few deals with the Hecht Company. 

Mr. Earnest: I object to that, Your Honor. 

The Court: Just answer the question. 

The Witness: It was for sale and lease, or lease. 

By Mr. Hart: 

Q. And you had a sign on it? A. Yes. 

Q. Now, did you have any negotiations with Rosinski 
with regard to it? A. I did. 

Q. How did they come about? A. He telephoned me, 
said he saw my sign on the building, for sale or lease. 

The Court: Step to the bench a minute, please. 

(Thereupon, the following proceedings took place at the 
bench between the Court and counsel, outside the hearing 
of the jury:) 

175 The Court: Now, did he go into conversation 
with the decedent about another time? 

Mr. Hart: This is the time we were talking about at 
lunch that later resulted in that lawsuit of which we have 
the testimony here of Mr. Rosinski in the lawsuit, which 
we were going to read in corroboration of the understand¬ 
ing to divide and operate in the usual way and divide 
50-50. 

The Court: This is not the particular transaction for 
which he is making suit, is it? 
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Mr. Hart: No, sir. This is to show the pattern of their 
dealings and this is the first dealing between them. 

The Court: I think you can show dealings, but I don’t 
think you can show conversations with the decedent 
about it. 

In fact, as I understand the question, you can show cor¬ 
roboration but you must show corroboration by testimony 
in my opinion that would have been permissible had the 
statute not been passed. 

Mr. Hart: Well, now, the corroboration which I think 
would have been permissible if it hadn’t been passed is the 
testimony of Mr. Rosinski in that lawsuit. 

The Court: You can show that this testimony was 
given, yes, but not by the witness. 

Mr. Hart: Well, I show by the official record of the 
Court that that took place, and that corroborates what the 
witness says with regard to it. 

176 The Court (indicating): I don’t see what more 
you want than this. ! 

Mr. Hart.: Well, I don’t want any more, really, sir, ex¬ 
cept that it is a little difficult for the jury to understand 
what we are even talking about if we don’t lay some foun¬ 
dation for it. Of course, if I can say without testifying 
to conversations that he did corroborate it— 

The Court: This transaction, I think you could introduce 
this in evidence. 

Mr. Hart: That is agreeable, Your Honor. 

Mr. Earnest: I point out again, Your Honor, that the 
portion which he seeks to introduce is on page 421, and 
this statement by the decedent: “I think I was associated 
more or less as a salesman.” 

The Court: I think it is admissible. He can introduce 
this portion of it. 

Mr. Earnest: Well, my point is that that was in con¬ 
junction with a statement that appears on another page 
of the same transcript, with Mr. Whiteford, does not 
establish the pattern of corroboration. It negatives that. 




It says on the fact of the face of it, “I was acting as a 
salesman for Mr. Whiteford. ,, 

The Conrt: Well, I want to admit that. I wonld save a 
lot of trouble if yon could get together in this case. 

Mr. Earnest: I am still waiting to hear corrobo- 

177 ration of a basic contract between these parties. 

The Court: Well, go ahead. 

Mr. Hart: I think we have got it. 

Mr. Earnest: That was a separate deal. 

(Thereafter counsel returned to their place at the coun¬ 
sel table and the following proceedings occurred in open 
court in the presence of the jury:) 

By Mr. Hart: 

Q. Mr. Whiteford, I ask you to pay particular attention 
to my questions and answer just what I ask you. 

In connection with the attempt to lease a warehouse, in 
1936, belonging to Hecht to the United States Government, 
did you and Mr. Rosinski work together on that? A. We 
did. 

Q. Was a lease with Hecht Company consummated by 
the efforts of you and Mr. Rosinski? 

Mr. Earnest: I object. 

The Court: I will overrule the objection. Answer the 
question. Just answer yes or no. 

The Witness: Well, it is hard to answer that way. 

Mr. Hart: Just answer it yes or no. 

The Witness: No lease consummated. 

By Mr. Hart: 

Q. Thereafter, did you bring a suit against the 

178 Hecht Company with regard to this? A. I did. 

Q. Did Mr. Rosinski testify at that suit as a wit¬ 
ness for the plaintiff, you? A. He did. 

Mr. Hart: At this time I would like to offer in evidence 
certain testimony given by Mr. Rosinski in the District 
Court of the United States for the District of Columbia, 


in the case of Guy Whiteford, plaintiff, versus the Hecht 
Company, a corporation, defendant, Civil Action No. 6565, 
in this court, the official record of which as filed in the 
court, transcript of record of testimony, I have here. 

I would like to read into the record certain excerpts of 
Mr. Rosinski’s testimony as given at that time. That is, 
about this particular Hecht Company matter. 

The Court: Any objection? ! 

Mr. Earnest: I object. 

The Court.: You don’t question the authenticity? 

Mr. Earnest: I don’t question the authenticity. I waive 
the requirement that he has to call the court reporter. 

The Court: I overrule the objection. 

Mr. Hart: May I read it at this time? 

The Court: Yes. 

Mr. Hart: Ladies and gentlemen of the jury, this is tes¬ 
timony in the case of Whiteford versus the Hecht Company. 

The day of trial is on Tuesday, January 20, 1942. 
179 At this point Mr. Rosinski is being cross examined 
by Mr. Simon, who was attorney for the Hecht 
Company: 

This appears at page 420 of the transcript of record in 
the Hecht Company case: 

‘‘By Mr. Simon.: 

“Que. Mr. Rosinski, I understood you to say you made 
no claim to the Hecht Company? 

“Ans. I have no claim against The Hecht Company. 

“Que. You made no claim to The Hecht Company? 

“Ans. I made no claim to The Hecht Company. 

“Que. I show you a letter dated June 18,1937. On whose 
stationery is that? 

“Ans. (Examining letter) My stationery. 

“Que. Who signed it? 

“Ans. I did. 

“Que. Please read it. 
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“The Court: Now wait a minute. That is not in the case 
yet. 

“Mr. Simon: I did not mean to the jury. 

“Que. Read it to yourself. 

“Ans. (examining letter) Yes, sir. 

“By Mr. Simon: 

“Que. Now, since writing that letter, do you wish to 
change your statement that you never made a claim to 
The Hecht Company? 

180 “Ans. No. I have no claim against The Hecht 
Company and made no claim against The Hecht 
Company. What I refer to in this letter is that there was 
to he a commission paid to Mr. Whiteford in which I had 
a half interest. 

“Que. Did you make claim in that letter against The 
Hecht Company? 

“Ans. In this letter? May I quote from the letter? 

“Que. No. Answer the question, Mr. Rosinskl. 

“Ans. I say that is not a claim by me against The Hecht 
Company. 

“By Mr. Simon: May this letter he marked for identi¬ 
fication? 

“By Mr. Simon: 

“Que. What interest do you have in this particular suit, 
Mr. Rosinski? 

“Ans. I have this interest. I think I was associated more 
or less as a salesman for Mr. Whiteford in negotiating a 
possible leasing of The Hecht Company warehouse to the 
United States Government as a result of which I was to 
receive one-half of the commission which Mr. Whiteford 
received. 

“Que. In other words, whatever Mr. Whiteford recovers 
in this suit, if he recovers anything, you are entitled to 
one-half? 

“Ans. That is correct. 


181 
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Mr. Hart: Mr. Earnest, I am skipping here. If 
yon want me to read it all in between I will. There are 
several pages there. Then I wish to read this on the fol¬ 
lowing page. 

Mr. Earnest: All of this? j 

Mr. Hart.: I read this (indicating), and then I stopped 
over here. There are several pages which I don’t think 
are particularly germane but I would just as soon read it 
if you wish. 

Continuing on page number 425: This is a question by 
Mr. Simon of Mr. Rosinski: 

“Que. 1936. I am sorry. You are correct. Then you tel¬ 
ephoned to Mr. Whiteford and asked him if you could 
associate yourself with him? 

“Ans. That is right. 

“Que. In trying to lease this property to the Govern¬ 
ment? 

“Ans. That is right. 

“Que. What did he tell you about his efforts? 

“Ans. Mr. Whiteford told me he had submitted the 
property to the Government many months before the time 
I called in August, 1936, but if I had any Government de¬ 
partment who was interested he would be glad to cooper¬ 
ate with me in trying to work out a deal- 


182 By Mr. Hart: 

Q. Now, Mr .Whiteford, do you know Mr. Herbert 
Morgenstern of Buffalo, New York? A. I met him when 
the deposition was taken. 

Q. Now just a minute. Do you know him now? A. Yes. 

Q. Have you met him? A. Yes. 

Q. When did you first meet him? A. I think it 

183 was the month of February of this year, in Buffalo. 

Q. Prior to the month of September, 1945, had you 
known Mr. Morgenstern? A. I had never heard of him. 

Q. You had never heard of him? 


i 
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Cross Examination 
By Mr, Earnest: 

194 Q. Carl Rosinski made this assembly of proper¬ 
ties, did he not? A. I got the listing from him, so 
testified. 

Q. My question is, he made the assembly of the proper¬ 
ties, did he not, Mr. Whiteford? A. Well, he said he did. 

Q. Yon had nothing to do with the making of the assem¬ 
bly? A. That is the reason I went to him, to get this site, 
or a very good site. 

*••••••••• 

196 Q. Did you or did you not submit those properties 
in conjunction with Carl G-. Rosinski on January 25, 

1939? A. I so stated, in my first word with Carl Rosinski; 
the first word I used was Carl Rosinski, and I, had 
assembled— 

Q. My question is, did or did you not—A. The letter 
speaks for itself. 

Q. —Submit the Wallis and Worch properties on Janu¬ 
ary 25, 1939, in conjunction with Mr. Rosinski? A. I did. 
Q. Did you have any written authority from him 

197 to submit the properties? 

The Witness: May I answer and make an expla¬ 
nation? 

The Court: No. Just answer the question, Witness. 

The Witness: No. 

By Mr. Earnest: 

Q. Was he aware of the fact that you had submitted the 
properties? A. He was six weeks later. 

Q. My question is, was he aware on the day that you 
submitted it? A. No. 

Q. If I understand your testimony, when you submitted 
these properties in this letter of January 25, 1939, it was 
not with the full knowledge and consent of the respective 
owners? Right? A. To Neisner? 

Q. Yes. A. I don’t think they knew I had submitted it 
at all then. 



Q. You recall your deposition, Mr. Whiteford, that we 
took on October 6, 1947 ? A. I have not seen it, no. 

Q. Do you recall your deposition? A. I recall a deposi¬ 
tion was taken. 

Q. Do you recall this question I asked you then: 

198 “Que: When you wrote this letter of January 25, 
1939, did you submit to Neisner Bros. Inc., these 

properties with the full knowledge and consent of the 
respective owners? 

“Ans. The Neisners? 

“Que. Yes. 

“Ans. The owners had full knowledge and consented for 
Carl Rosinski for whom I secured the site. ,, 

The Witness: Just a moment. You were confusing the 
issue and I did not know what you meant. 

i 

By Mr. Earnest: 

Q. Do you recall that question and that answer? A. I 
do now. I have not since. I have not seen the file for 
four years. 

Q. And do you recall this further question: 

“Que. Did you or did you not submit these properties 
for lease to Neisner Bros., Inc., with the full knowledge 
and consent of the respective owners?” I think that ques¬ 
tion can be answered yes or no.” And your answer: ! 

“Ans. No, it cannot be answered yes or no. You would 
like to have it answered yes or no but I submitted this 
site in conjunction with Carl G. Rosinski and he told me 
they had full knowledge and consent.” 

199 Do you recall that answer? A. I recall you reading 
it now, yes. 

Q. But your testimony now is that you submitted the 
property without his knowledge on January 25, 1939. A. 
I submitted him the file six weeks later. 
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Q. But your testimony is now that yon submitted the 
property on January 25, 1939, without his knowledge. 
Bight? 

Without Mr. Bosinski’s knowledge. A. Yes. 

Q. And it was not until six weeks later that you say you 
showed him? A. Took inventory and showed it to him. 

Q. Mr. Whiteford, after you received a letter from W. T. 
Grant, dated February 2,1940, which has been received in 
evidence as Plaintiff’s No. 100, you recall the letter? 

I show it to you. A. Yes, sir. 

Q. In paragraph 2 they say among other things: 

“ * • • Hold the executive committee meeting right in 
front of the location, and the answer would be no 
different.” 

That is a sign-off for the moment, at least, isn’t it? A. 
That is your construction. I would not say it was. That is 
a lawyer’s construction. 

200 Q. Well, what did you do after you received that 
letter, if anything? A. The file shows what I did, 
the many letters, and some of my continued efforts. 

Mr. Earnest: I move to strike that. 


202 Q. Do you know whether you wrote him a letter 
or not? A. I would have to have more information 
to look it up. Yesterday, when my file was showed, it may 
have convinced me I did. 

Q. Would you like to look at your file? A. When it was 
handed to me yesterday it was in consecutive order, my 
file yesterday, and one dovetailed into the other. I could 
not say when you pick up a clause and pick something out. 
of a letter, I can’t connect them up. I am no quiz kid and 
never was. 

Q. Written to Carl Bosinski, written in 1940,—and I will 
ask you if it is your letter? A. It is my secretary’s signa¬ 
ture. It is my letter. 
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Q. I invite your attention to this language, paragraph 1: 

“Enclosed herewith is a copy of a letter from Grant.” 

And attached to it is the letter of February 2,1940, 

203 which is Plaintiff’s No. 100. A. Mr. Grant’s! 

Q. Yes. 

“While it does not say much it shows these people are 
coming to Washington eventually because their offices have 
been here and their company is doing close to a million 
dollar business. They are tedious and it takes time. There 
is no doubt in my mind but what they will have an outlet 
here in the near future and I know how easy it is to get 
tricked out of deals. The buyer is never obligated to deal 
with any particular broker, as you know. It has to come 
from the owner, and any misunderstanding or contest over 
commissions, I have found that the only thing that amounts 
to anything is to have something in writing. One never 
knows when conditions change with owners. Therefore, 
since you have had the correspondence with these various 
owners, will you please address another letter to each of 
them, indicating if Grant is still interested in this site, and 
wording it in such a way that if at any time in the future, 
any broker, any other broker, or Grant, ever attempted to 
negotiate with these people, they would be on notice again 
that we brought Grant to them and interested Grant in the 
property.” 

204 Do you recall that? A Yes, indeed, that is mine. 

Q. In the concluding paragraph of that letter, you 

suggest: 

“On second thought, I think in writing these owners you 
should enclose to them a copy of Grant’s letter to me. This 
puts us on record with the owners as showing them that we 
have a prospective tenant for their property who is still 
very much interested. I know it might look useless today, 
but we both, to our sorrow, have seen deals worked out 
later on, and they took a different turn due to a change of 
heart in one party or the other, and some other broker was 
on the spot at the time the situation changed. I see nothing 
in this letter that would hurt the deal, and it would deter 
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these owners in the fnture from dealing with any other 
broker.’ ’ 

Is that right? A. I think so. 

Q. And as a result of that Mr. Rosinski did write both 
Wallis and Worch and sent them a copy of the letter yon 
had received from Grant dated February 2, 1940, did he 
not? A. If you say so. 

Q. Now, on February 3,1940, at the writing of this letter, 
right? A. Yes. 

205 Q. All of the correspondence that you had had 
with Neisner Bros, was between the period of Jan. 

25,1939, down to April of 1939? A. 19th of April, 1939. 

Q. 19th of April, 1939? A. Right. 

Q. That, too, had not been consummated out of that lease 
from Neisner; right? A. That is right. 

Q. Did you write a letter to Mr. Rosinski in which you 
asked him to write a letter to the owner and tell him you 
had submitted it to Neisner? Did you? A. No, I don’t re¬ 
call. 

Q. Did you write such a letter? A. No, I don’t recall it. 
I think it would have been a good thing, in view of today. 

Q. You don’t recall such a letter? A. I think it would 
have been a good thing, but I don’t. 

Q. In 1940, you were satisfied in your mind that both of 
those were dead issues, weren’t you? A. Dead, did you 
say? 

Q. Yes, sir. A. I am never convinced a deal is dead as 
long as the people are living. Not a real estate man. 

206 If he is a good real estate man, and I plead guilty, at 
that time, to being a very fair real estate man, I never 

say a deal is abandoned. It might be in abeyance. 

Q. Mr. Whiteford, when was it that you had this conver¬ 
sation with Mr. Rosinski in which he said: 

“From now on let him carry the ball, at least to some 
extent”? 

A. Well, my best recollection, which I think I said 
yesterday, was prior to that letter I wrote to the bank 
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That was the main conversation. But there was one in 
1939, about a year before that, when we reviewed the situ¬ 
ation, in the late spring, probably, when it would look pretty 
well as you have expressed it, I don’t think, accurately. 

Mr. Earnest: I submit we are entitled to direct answers, 
if Your Honor please. 

The Court: I think so. 

The Witness: In 1939, in the spring. 

By Mr. Earnest: 

Q. In the spring of 1939? A. That was the first under¬ 
standing with Mr. Rosinski. 

Q. And where did those conversations take place? A. I 
think it was in his office, and somewhere in my office. 

Q. What is your best recollection as to the date? A t You 
mean as to the month? 

207 Q. Yes, sir. A. Well, I think it was probably in 
the late spring of 1939. 

Q. Can you give us a closer approximation of the time? 
A. I cannot give anything better than I gave yesterday. 
I think that is what I said. This was eight or nine years 
ago. 

Q. Late spring, 1939? A. It might have been then. 

Q. By “late spring,” do you mean April or May? A. I 
think the spring is from March 21 to June 21, or late spring 
would he in May, I suppose, or the latter part of April. 

Q. And what was that conversation? A. I think it is 
about, as I recited yesterday, that I had done most of the 
work and carried the brunt of it. He saw no reason right 
at this time for pursuing it like I did and would not promise 
to do it. 

Q. You preface your statements “as I testified yester¬ 
day.” Did I hear you correctly? A. I believe that was my 
recollection, yes, sir. 

The other understanding was in 1940. 

Q. Just a minute. Let’s take them one at a time. 

I want the conversation in the late spring of 1939. A. 
We had a conversation. 
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208 Q. All right. What was said by you? What was 
said by him? A. There was a general agreement. 

Mr. Earnest: I object to the conclusion. 

The Witness: I could not repeat the exact words any way 
whatever. 

By Mr. Earnest: 

Q. I want the conversation. A. You couldn’t do it and 
neither could I. I could not repeat the words. Neither 
could you. 

Q. Sir, you have repeated a lot of words hereby Rosinski 
and a lot by yourself. A. I don’t claim they are in every 
respect right. It would be impossible, fantastic. 

Q. You are not able to tell us the substance of any con¬ 
versation? A. Yes, I would like to tell the framework of 
the conversation, that in 1939 it looked as though we had 
reached a definite' impasse with Neisner. 

Mr. Earnest: I object. I want conversations. 

The Court: I think you are entitled to an answer of the 
witness. I have cautioned him time and again to answer 
these questions directly. 

The Witness: No, I cannot repeat the conversation. 

Mr. Hart: If Your Honor please, it seems to me 

209 Mr. Earnest first asked him if he could repeat the 
conversation and Mr. Whiteford said he could not 

repeat the conversation. Mr. Earnest then asked him if he 
would give the general substance of the conversation. 

Mr. Earnest: I would ask him to repeat the substance of 
the conversation. I am not trying to hold him word to word. 

Mr. Hart: He admits he can’t repeat the exact conver¬ 
sation. 

The Court: If he can give the substance of the conver¬ 
sation, let him give it. 

The Witness: Yes, before I wrote those letters to the 
bank in 1939. I think those letters were May 1st. We had 
a talk and the substance of that conversation was that I had 
written a great many letters, done a great deal of work and 
that Neisner had shown very definitely in his letter of April 
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7th—not closed the door but showed that we could not 
continue to push him and prod him like we did on Graiit. 

By Mr. Earnest: 


Q. This is what you told Rosinski? A. What we agreed 
on in comparing mental notes, in conversation back and 
forth, because Neisner had never been here nor any of the 
officers and you could not handle them the same way that 
you could handle Grant. 

I said I would continue, probably, to write some 
210 letters to Grant. I had known Sandford, made a 
direct connection, and I knew how far he would stand 
pushing in this propaganda. 

But a letter of April 7, that Neisner wrote, about six 
lines, showed that for the time being they did not wish to 
take this up any further. 

I did write them two letters after that. That was a mat¬ 


ter of judgment and I had some more information to give 
them, the last one on April 19th, but I received no answer 
from Neisner after that letter that you have characterized 
as the deal being dead but it was in abeyance in my opin¬ 
ion and I knew that these facts had to mature in their 


minds and there were many questions to take up. 

Mr. Rosinski and myself compared those mental notes. 

I said I would continue on with Mr. Grant, probably,; and 
write some letters. 


My recollection is that I did, into the early part of 1940, 
some time, but not on Neisner. They had to be handled 
entirely different. They were two different kinds of pros¬ 


pects. 

We had had all of the officers here from Grant, when they 
came down here after the site was submitted, these officers, 
then we could work a great deal bolder with people like 
that. It was a matter of strategy, that I thought Mr. 

Rosinski and myself knew more about than probably 
211 an attorney. It was only the result of his experi¬ 
ence and mine that we arrived at that. 


• • • • • • • • • ; • 
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Q. When was the last time you talked with Rosinski 
about the Neisner matter prior to learning the leases had 
been executed? A. In March of 1945. 

Q. That was the last conversation? A. It was. 

Q. Now, you say that when you talked to him you also 
had a conversation, as I recall your testimony, in the sum¬ 
mer of 1944? A. In June, the latter part. 

212 Q. And there seemed to be some cooling off on his 
part, as I recall your testimony; he was a little abrupt 

about it? A. Cooling off is not the word. He was very 
brusk about it in June, particularly so in September. 

I attributed it to the condition of his health. It was un¬ 
usual. 

Q. Could the cooling off or gruffness that you tell us 
about have been influenced any way by the fact that, al¬ 
though you have offered letters here up until 1940 between 
you and Grant, numerous letters passed between Rosinski 
up until July, 1944, at which time he evidenced no interest 
and he gave the matter up as a dead issue? 

Were you influenced by that? A. You are talking about 
something in his file that you have not disclosed ? Because 
I would like to talk about that, if you will. Are you talking 
about your file? 

Mr. Earnest: Read the question, Miss Reporter. 

The Witness: I have seen this and I would like to com¬ 
ment on it. 

(Thereupon the pending question was read by the re¬ 
porter.) 

The Witness: Yes, I think that from April of 1944 until 
July, when he was presenting the property to Grant, with¬ 
out my knowledge, and I had no knowledge of that until 
we discovered them in Grant’s file when we took the 

213 deposition, I think that showed very clearly that he 
intended at that time, had made up his mind at that 

time to try to make the deal without me, in those letters 
that he opened up on the 17th of April disclosed in your 
file, and running up until July of that year, six of them, at 
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which he at no time mentioned me or apprized me of the 
most essential fact that had occurred or the break in the 
deal, because at that time, in April, 1944, as disclosed in your 
file, it showed the lucky break had occurred, that all real 
estate men look for. He had seen Wallis and money had 
been put up by Wallis for improvements, some money for 
improvements. 

That was the most vital thing in this whole thing. 1 

I would have shot that to Neisner or insisted that he do 
it if he had told me. He wrote those six letters and never 
apprized me of the fact that he had seen Wallis. 

Wallis had particularly changed his attitude, as evidenced 
by those letters that you speak of, six of them, from April 
until July, and I never knew of that until I saw them in 
Grant’s file to my amazement, that he ever reopened it 
with Grant, but Grant did not come through as he expected, 
even though Neisner—beg your pardon—that Wallis was 
now willing to contribute which he finally did, some money 
for the cost of improvements, probably a third, but he evi¬ 
denced that he was willing to do it at that time. He did 
not apprize me of that fact. I would have forwarded 
214 it to Neisner immediately. It was a controlling or 
important factor, to change the complexion of this 
deal with Neisner. 

By Mr. Earnest: 

Q. Mr. Whiteford, you said you had no knowledge of the 
correspondence that Rosinski and W. T. Grant had in 1944? 
A. I don’t recall that I had. 

Q. My question is, you have testified that you had no 
knowledge of it; is that right? A. That is right. 

Q. Did you apprize him of the correspondence that you 
carried on in 1943 with Neisner? A. I didn’t carry om I 
wrote him one letter, that is all, and did tell him about that, 
yes, sir. j 

Q. You did tell him? A. Correspondence; I wrote a let¬ 
ter. 
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Q. Did you advise him by letter of the fact that you 
215 had written to him? A. It was too important. I 
went over and talked about it. 

Q. When did you apprize him of the fact that you had 
written that letter ? A. When I wrote that letter of March 
29, 1943,1 wrote the same date to Grant. 

Mr. Earnest: I submit I am entitled to an answer. 

The Court: Yes, you are entitled to an answer to that 
question. 

By Mr. Earnest: 

Q. When did you apprize him? A. Some time after the 
7th or 8th or 10th of April when Grant replied, probably in 

that month or later, and Neisner did not reply. 

• ••••••••• 

232 Q. Mr. Whiteford, under the agreement, which 
you tell us you had with Carl Rosinski, in respect to 

the W. T. Grant matter, you were looking to the owners 
for your compensation, were you not? A. Well, that is a 
legal question. I don’t know where, when you start a deal, 
it might ramify to. I have represented both many times. 
I have been representing the purchaser. 

Q. Well, in the Grant matter, did you represent the 
owner, or did you represent the purchaser? A. I think it 
calls for a legal conclusion; unless I am forced to answer, 
I don’t feel competent to answer. I know usual custom and 
practice, that you are supposed to get your commission 
from the owner but there are many other cases enter into 
it, different negotiations. 

Q. Well, without getting into the legal field and conclu¬ 
sions, would you answer this little, simple, question for 
me ? A. Is it simple ? 

Q. Under your agreement that you told us about, with 
Mr. Rosinski, did you or did you not look to the 

233 owners for your compensation in the event that a 
lease was consummated? A. Well, as far as I knew 

at that time. I didn’t know what his arrangement— 

The Court: Answer that question. 
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The Witness: I was dealing with Mr. Rosinski, yes sir. I 
was dealing with Mr. Rosinski all the time. 

Mr. Earnest: I submit that that is not responsive and I 
submit I am entitled to an answer. 

The Court: Read that question, please. 

(Thereupon the pending question was read by the re¬ 
porter.) i 

The Witness: Yes, I thought that was our understand¬ 
ing, I thought. 

I 

By Mr. Earnest: 

Q. And in the event that the Grant matter was not con¬ 
summated, you would not be entitled to any compensation 
in so far as the Grant matter is concerned; right? A. I 
don’t know. There have been deals. The Hecht deal, the 
deal was not completed but the jury said we were entitled 
to compensation. 

Many circumstances might have entered into the Grant 
deal. I cannot express a legal opinion, or where it may 
have finished up. 

Q. Under that deal that you had told us about with, Mr. 

Rosinski—incidentally, when was that agreement 
234 made with respect to Grant? A. The date is June 

29,1938, and I was in there a short time before. 

Q. And where was the agreement made? A. Well, I was 
in his office, I am sure, on that occasion. 

Q. Anyone else present? A. I don’t recall anyone else. 

Q. Can you tell us as nearly as you can recollect what you 
said and what he said on that occasion? A. Yes, sir. ! 

Q. What was it? A. In June, probably some days before 
I wrote that letter or sent that letter to Grant on June 29th 
that Mr. Rosinski had written, I went in and said: 

1 ‘ Carl, I have been submitting Grant sites to try to bring 
them to Washington.” 

He says, “Who hasn’t?” 

He said, “I have been submitting them sites.” 

I said, “Well, I presumed you were.” 
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“The books were open to anyone, but,” I said, “recently 
I submitted them so and so” and named a number of sites, 
“but I have not found wbat they want, apparently, much 
to my disappointment. I thought I would come in and 
see wbat you bad.” 

He said, “I am glad you came in. I have got the 

235 site at 12th and G Streets. There is a possibility of 
assembly on it.” 

I said, “lam glad you mentioned that. I bad thought of 
that. I wanted to see if you would mention that, and see 
what others you had.” 

He gave me a rough synopsis of it and said, “ I will put 
it in letter form later.” 

I said,—I am a little ahead of it. 

When I said, “I have not found any site that suits them, 
be frank and say whether you want to go in with me on 
equal division of commission as cooperating broker?” 

He said, “Yes, like we did in the Hecht deal.” 

Mr. Earnest: Bead the question, Miss Reporter. 

(Thereupon the reporter read the pending question.) 

By Mr. Earnest: 

Q. He said, “Yes, like we did in the Hecht deal.” 

All right; go ahead with the rest of the conversation. 
A. That was all about commission. That was the end of 
the conversation. 

I got the letter; I wrote about the property before I got 
the letter, from my conversation. 

• ••••••••• 

Q. Did the conversation with respect to equal division of 
commission occur before or after you had discussed 

236 the Grant Company and the site, 12th and G? A. I 
couldn’t possibly establish that. 

Q. Beg pardon? A. I couldn’t possibly say. 

Q. Well, in your recollection of the conversation that you 
have just given us, you appreciate the fact, do you not, 
that in chronology you have told us about the property site 
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and now you have told us about the commission agreement? 
A. Mr. Earnest, this was nine or ten years ago. I can’t 
give the order or anything like that. 

Q. My question is, do you appreciate the fact that in 
your present narration of it you have just told us first 
about the discussion of Grant as a prospective client and 
the properties and thereafter you have told us about the 
agreement? 

Have you not so testified, in that order? A. I don’t 
know the order now, that I have testified in. 

Q. Your recollection won’t show it? A. I can givfe you 
the framework of the conversation at this time after ten 
years. I know the general agreement. I can’t put it in 
quotation marks. 

Q. Mr. Whiteford, on December 2, when you had that 
conversation with respect to the agreement which you have 
just testified to, you said, reading from page 17: 

237 “Mr. Rosinski said: ‘Guy, I am willing to coop¬ 
erate with you on the usual basis of equal division 
between brokers.’ 

“I said, ‘All right, Carl; then what have you in mind?’ 

“He said: ‘I have the 12th and G Streets Wallis and 
Worch property.’ ” : 

Now, what did Mr. Rosinski say? 

Did he say, “I am willing to cooperate with you in the 
usual basis of 50-50, like we did in the Hecht case ? 

Or did he say, “I am willing to cooperate with you op the 
equal division between brokers?” A. I am sorry, I don’t 
have your great mind to repeat that word for word. You 
have an orderly mind. j 

Mr. Earnest: I move to strike that. 

The Court: Strike that. 

By Mr. Earnest: 

Q. Can you tell us what he did say? A. I have told. I 
have told there and here. If they are at variance you will 
have to get it apart. I don’t know. 




Q. You don’t know what he said? A. I repeat the testi¬ 
mony that I said. You will have to make out the difference 
of them, or explain the difference to the jury, if 
238 there is one. That is your privilege. 

• ••••••••• 

242 Q. Mr. Whiteford, in your writing of letters to 
Neisner, with respect to the Wallis and Worch prop- 

243 erties, in connection with them, did you at any time 
ever communicate yourself with Mr. Wallis, one of 

the property owners? A. Now, you are referring to 
Neisner? 

Q. Yes, sir. A. I have no recollection I ever did. I think 
the answer is no. 

Q. Did you ever communicate with Mr. Worch, the other 
property owner? A. He was in the first question. No, 
again. 

Q. Did you ever communicate directly with any officer 
of Neisner, other than by writing? A. No. 

Q. Did you ever telephone? A. No. 

Q. Did you ever have any of them come down here to 
look at the property and discuss the matter with them? 
A. No, I couldn’t make them come. 

Q. Did you ever discuss the matter of the Neisner lease 
or the Wallis or the Worch property with anyone from the 
Metropolitan National Bank? A. I missed a word. 

Q. Did you ever discuss the matter of the Neisner lease 
of either the Wallis or the Worch properties with anybody 
at the National Metropolitan Bank? A. No, it was not 
necessary. 

244 Q. My question is, you didn’t do it? A. No. 

Q. Did you ever discuss the matter of the Neisner 
lease with Walter Bastian, the attorney representing him? 
A. I never knew he represented him until the deal was 
closed and I filed my suit No. 
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245 By Mr. Hart: 

246 Q. Now, Mr. Whiteford, you testified when Mr. 
Earnest questioned you, and I believe he asked you 

who you were looking to for your compensation under your 
agreement with Mr. Rosinski, and subject to being corrected 
by the reporter, I understood you to say, “We were looking 
to the owners.’’ A. I didn’t mean that. You told me I said 
that. If I did, it was a slip. I was looking to Carl G. 
Rosinski. 

Q. Who were you looking to? A. Carl G. Rosinski. You 
told me I said that. It was a slip of my tongue if I did. 

• •**•*## * 

• j 

Recross Examination 

By Mr. Earnest: i 

Q. Mr. Whiteford, do you recall this language in Plain¬ 
tiff’s No. 35, which is your letter of November 8,1938, writ¬ 
ten to Mr. Sandford of W. T. Grant Company ? In particu¬ 
lar, paragraph 2: 

“There is only one instance where we might be criticized 
in this case and in these negotiations, and that is that 

247 we are supposed to be the representative of the own¬ 

ers, as it is to them we expect to look to for our com¬ 
mission.” j 

Do you recall that? A. I recall that perfectly. 

Mr. Earnest: I have no further questions, sir. 

Ann Ball Westwater was called as a witness on behalf 
of the Plaintiff, and having been first duly sworn, was 
examined and testified as follows: 

j 

Direct Examination ; 

By Mr. Hart: 

Q. Mrs. Westwater, where do you live now? A. Sterling, 
Virginia. 
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248 Q. Were you ever employed by Mr. Guy White- 
ford? A. Yes, sir. 

Q. WTien? A. From approximately 1935 until 1941,1 be¬ 
lieve. 

Q. Since leaving Mr. Whiteford’s employment, have you 
married? A. Yes, sir. 

Q. And your name while you were employed by Mr. 
Whiteford was what? A. Ann Ball. 

Q. What was the nature of your employment with Mr. 
Whiteford? A. I was secretary, and general office worker. 

• ••••••••• 

249 Now, directing your attention to the month of 
March, 1939, did you have occasion during that 

month to go to Mr. Rosinski’s office? A. Yes, sir. 

Q. How did you happen to go there? A. Well, Mr. 
Whiteford— 

Q. Don’t tell me what he told you. Was it at his direc¬ 
tions? A. Yes, sir. 

Q. Now, what time did you arrive there, to the best of 
your recollection? A. Approximately noon; around 12 
o ’clock. 

Q. Who was there when you arrived? A. No one. 

Q. Was the office door open? A. Yes, sir. 

Q. What did you do? A. I waited a few moments. 

Q. Did you wait in or outside of the office? A. Inside the 
office. 

Q. Now, after you had waited a little while did anyone 
come in? A. Yes, sir, Mr. Rosinski. 

250 Q. Did you know Mr. Rosinski at that time? A. 
Yes, sir. 

Q. How did you happen to know him? A. Well, he had 
been in Mr. Whiteford’s office. 

Q. He had been in Mr. Whiteford’s office prior thereto? 
A. Yes, sir. 

Q. Now, when Mr. Rosinski came in, did he recognize 
you? A. Oh, yes, sir. 

Q. Did he speak to you? A. Yes, sir. 
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Q. Now, did Mr. Rosinski do anything or give you any- 
thing at that time? A. Yes, sir, he picked up a letter^ read 
it, and gave it to me. Then he got a plat and gave it to me. 

Q. Did he read the letter aloud or to himself ? A. He read 
it to himself. 

Q. Then he got a plat? A. Yes, sir. 

Q. And then he gave it to you? A. Yes, sir. 

Q. I show you a letter which has previously been identi¬ 
fied as Plaintiff’s Exhibit 80, and ask you if you recognize 
that letter? A. Yes, sir. 

Q. And what is that? A. That is a letter I picked up 
from Mr. Rosinski. 

251 Q. I show you a plat, which has previously been 
marked Plaintiff’s Exhibit 81-A, and ask you if you 

can recognize that? A. I am not positive about this.! 

Q. Speak up so everyone can hear. A. I am not positive 
about this being the plat that I picked up. I think it is but 
I am not positive. 

Q. You are not positive whether this is the one or 
whether it is not? A. No, sir. 

Q. Now, after Mr. Rosinski gave you the letter and the 
plat, did you have any conversations with him about it ? A. 
Nothing other than he told me he was sorry that I had to 
copy it. You see I was to take it back and copy it. 

Q. And after he had given you that letter and plat, what 
then did you do with it? A. I took it back up to the office. 

Q. Did you go hack to the office immediately? A. No, 
sir, I had my lunch first and then I went back to the office. 

Q. Now, after you got back to the office what did you do? 
A. I copied it. ! 

Q. And how did you copy it? A. Well, I copied it ex¬ 
actly as it was except that I put the address in, and 

252 I put Mr. Whiteford’s name on the bottom of 
course. 

Q. Now, this letter, 80, that you got from Mr. Rosinski 
is just addressed, “Dear Mr. Neisner,” and has no ad¬ 
dress of Neisner on it; is that correct? A. Yes, sir. 
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Q. Now I show you what has previously been identified 
as Plaintiff’s Exhibit 81, and ask you if you recognize that 
letter? A. Yes, sir, that is the letter I copied. 

Q. What do you mean by “That is the letter” you copied? 
A. I copied this letter from the original letter that I had 
gotten from Mr. Rosinski. 

Q. Speak up, please. A. I put in the address and I 
signed it and sent it out. Then I put the original letter and 
the copy, the original letter that I had gotten from Mr. 
Rosinski, with a copy of this letter, on Mr. Whiteford’s 
desk. 

Q. Now, in copying the letter that you had gotten from 
Mr. Rosinski on Mr. Whiteford’s stationery, how did you 
change or add to the letter, if you did? A. The only way 
I changed it was by putting Mr. Whiteford’s name, and by 
putting the initials, and by adding the address. 

253 Q. By adding the Neisner address? A. Yes, sir. 

Q. Otherwise the two letters were copied identi¬ 
cally? A. Yes, sir. 

Q. Now, did Mr. Whiteford come in and sign that letter? 
A. No, sir. 

Q. Who signed it? A. I signed it and took it to the post 
office, because Mr. Whiteford wanted it to go out that night 
for sure. 

Q. Now, what did you say you did with the copy of the 
letter you wrote of Mr. Rosinski’s letter? A. I put it on 
his desk. If he wasn’t there I always put the copies on 
his desk so he could see them the next morning when he 
came in. 

Q. How did you happen to address the letter to M. B. 
Neisner? Do you recall? A. It must have been because we 
had the last letter from Mr. Neisner. We always addressed 
the letter to the person who had written last to us. 

256 Harry Evans Cassidy was called as a witness on 
behalf of the Plaintiff, and having been first duly 
sworn, was examined and testified as follows: 

The Clerk: What is your full name? 

The Witness: Harry Evans Cassidy. 
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Direct Examination 
By Mr. Hart: 

Q. Where do you live ? A. I live down in Lower Hanover, 
about 15 miles east of Richmond, Virginia. 

257 Q. What is your occupation? A. I would say I 
was a document examiner and a document student. 
I am still studying on the question. i 

Mr. Earnest: Document examiner? 

The Witness: Yes, sir. 

By Mr. Hart: ! 

Q. How long have you been engaged in document exam¬ 
ination? A. Well, I started back in 1913 or 1914, but I did 
not become very active in the business until about 1925 or 
1926. 

• • • * • • * • • • 

261 Q. Now, Mr. Cassidy, I show you two documents; 
one has previously been identified as Plaintiff’s Ex¬ 
hibit 80, dated March 17, 1939, two pages unsigned; and a 
letter of March 13, 1939, which has previously been identi¬ 
fied as Plaintiff’s Exhibit No. 77, being a letter written by 
Mr. Carl G. Rosinski, and signed by him, and directed to 
Mr. Charles H. Sandford of the W. T. Grant Company. 

I ask you if you have ever seen these two letters before? 
A. Yes, sir. 

Q. When did you see them, and where? A. I don’t re¬ 
member the date. It was just a short time ago, down in 
the library of your office, law offices, here in Washington. 

Q. Now, have you made an examination and a compar¬ 
ison of those two documents? A. Yes, sir. 

Mr. Earnest: WTiat are the two documents? 

March 13, unsigned letter? 

Mr. Hart: No, March 13, signed letter from Rosinski to 
the Grant Company. 

Mr. Earnest: What does he testify? That they 

262 are written on one and the same typewriter? 

Mr. Hart: Yes. 
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Mr. Earnest: I will concede that he would so testify, to 
save some time. 

The Court: Will you concede that they were written on 
the same typewriter? 

Mr. Earnest: I don’t know, but I will concede all of his 
testimony. I don’t know, Your Honor. 

Mr. Hart: I prefer to put the testimony in; then we will 
have no question about it. 

The Court: Yes, all right. 

Mr. Hart: Read my last question, please. 

(Thereupon the last question by Mr. Hart was read by 
the reporter.) 

By Mr. Hart: 

Q. Have you come to any conclusion about it? A. Yes, 
sir. 

Q. Will you state that conclusion, and your reasons for 
it, please ? A. My conclusion is that they were both written 
on the same machine. 

• ••••••••• 

265 So I would say that unquestionably, at least to my 
satisfaction, it is my considered opinion that both 
of these letters were written on the same machine 

266 and at approximately the same period of time. 

By Mr. Hart: 

Q. Mr. Cassidy, let me put this question to you: 

Let’s assume—if you assume that this letter of March 13, 
1939, addressed to Sandford and signed by Rosinski, was 
written on March 13th, 1939, on or about the date of the 
date the letter states on its face, and if you assumed that 
same typewriter got normal, customary usage of a one- 
man business office for several years thereafter, in your 
opinion could this letter have been written on the same 
typewriter several years thereafter, the letter of March 
17th? A. In the natural run of business it would not be¬ 
cause there is a natural deterioration of a typewriter 
through use. If a typewriter was used continually for a 




year or two years afterwards or even six months, the 
chances are there would be some little thing in there that 
would be different. 

Q. Is there any sign of deterioration on this typewriter 
as shown on these two papers from March 13 to March 17 ? 
A. No, I don’t see any sign of deterioration or any sign 
as to the axles of the typewriter where they had been 
struck. 

• • • • • . • • • # ! • 

267 Albert D. Osborn was called as a witness on behalf 
of the Plaintiff, and having been first duly sworn, 

was examined and testified as follows: 

The Clerk: What is your name ? 

The Witness: Albert D. Osborn. ! 

• * • • • • • • • • 

268 Direct Examination 


By Mr. Hart: 

Q. WTiat is your occupation, Mr. Osborn? A. Examiner 
of disputed handwriting, typewriting, ink, and other ques¬ 
tions relating to documents. 

Q. Wliere is your business office ? A. 233 Broadway, New 
York City. i 

• • • • • • • * • ! • 


269 The Court: Just a minute. Do you concede Mr. 
Osborn is an expert? 

Mr. Earnest: I concede that he is an expert, yes sir. I 
concede. 


By Mr. Hart: 

Q. Mr. Osborn, did you in this matter examine certain 
papers at my request and render a report? A. Yes, sir. 

Q. I show you a letter dated March 17, 1939, on the sta¬ 
tionery of Mr. Rosinsld, unsigned, and ask you if you have 
examined that particular paper? A. Yes, I have. 
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Q. And did yon examine this paper of March 13, 1939, 
previously identified as Plaintiff’s 77? A. Yes, I did. 

• ••••••••• 

270 Q. Now, Mr. Osborn, I show you a letter dated 
June 29,1938, written to Mr. Guy Whiteford by Carl 
G. Rosinski, previously identified at Plaintiff’s 4, and ask 
you if you examined that paper? A. Yes, I did. 

Q. And I show you Plaintiff’s 103, a letter of July 18, 
1940, written to Mr. George A. Young, Jr., by Carl G. 
Rosinski, and ask you if you have examined that letter? 
A. Yes, I did. 

• ••••••••• 

278 It would be my definite opinion that the typing in 
the unsigned letter of March 17th is done on the 

same machine as the letter of March 13, 1939, and the two 
letters of July 18,1940 and June 29,1938. 

I guess that is my reasons, mainly. 

By Mr. Hart: 

Q. Now, Mr. Osborn, did you reach any conclusions as to 
whether this unsigned letter of March 17, and the signed 
letter of March 13, were written at approximately the same 
time? A. Well, I would say they were written at approxi¬ 
mately the same time. 

Of course, generally, as I said before, they look some¬ 
what different, because one is a light ribbon and the other 
a heavy ribbon. But the defects that I have pointed out, 
and others, looked so much alike that I believe it was ap¬ 
proximately the same time. 

I can’t say exactly the same time. 

Q. In your opinion, if the letter of March 17th had been 
written several years, the letter of March 17th had been 
written several years after the letter of March 13th and 
the typewriter in the meantime had received normal 

279 usage, would you be able to tell that? A. Why, yes, 

280 you would be able to tell it. You might not be able 
to tell it was the same machine if it had been repaired 
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or badly used. You must have typing near the date when 
you are trying to identify typing, because a machine wears 
out as it is used. j 

Typing five years apart, even on the same machine, many 
times you cannot tell whether they actually were the same 
machine. 


281 Roger P. Hollingsworth was called as a witness 
for and on behalf of the Plaintiff and, having been 

duly sworn, was examined and testified as follows: 

Direct Examination 

I 

By Mr. Hart: 

Q. What is your full name? A. Roger P. Hollingsworth. 
Q. What is your employment, Mr. Hollingsworth? 

282 A. I am a trust officer of the National Metropolitan 
Bank. 

Q. Keep your voice up a little, please. 

The Court: I didn’t understand the answer. 

The Witness: A trust officer of the National Metropol¬ 
itan Bank. 

By Mr. Hart: 

Q. Mr. Hollingsworth, what connection, if any, does the 
National Metropolitan Bank have with the Wallis property 
at 12th and G- Streets? A. It is a co-trustee-owner. 

Q. Co-trustee only? A. Owner. As trustees, the bank 
owns the property. 

Q. The bank and Mr. Powell are trustees owning the 
property? A. That is right. 

Q. And they are trustees under what? How did they be¬ 
come trustees? A. Under the will of Hugh Wallis, de¬ 
ceased. 

Q. When did they become such trustees, approximately? 
A. Oh, five, ten or twenty years ago. I don’t know the ex¬ 
act date. 
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Q. Now, Mr. Hollingsworth, as a trust officer of the Na¬ 
tional Metropolitan Bank, do your duties involve negotiat¬ 
ing and discussing any leases relative to that prop- 
283 erty? A. Yes, they do. 

• ••••••••• 

287 By Mr. Hart: 

Q. Mr. Hollingsworth, did there ever come a time when 
you met Mr. J. Herbert Morgenstem, broker from Buffalo, 
New York? A. Yes. 

Q. Do you recall whether or not you ever saw or knew 
Mr. Morgenstem prior to 1944? A. I don’t recall that I 
did. 

Mr. Hart: No other questions. 

Cross-Examination 
By Mr. Earnest: 

Q. When you met Mr. Morgenstem, Mr. Hollingsworth, 
it was in respect to what? In what connection did you meet 
him? A. In connection with when this lease was made to 
Neisner Brothers. 

Q. Did you actively participate in the negotiations for 
the existing leases on the Wallis and Worch properties; 
insofar as the Wallis properties are concerned, I mean? A. 
Yes, insofar as the Wallis property is concerned. 

Q. With what brokers, if any, did you deal? A. Mr. 
Rosinski and Mr. Morgenstem. 

Q. And did you deal with any other brokers in connection 
with the Neisner matter? A. No, I think not. 

288 Q. Did you know Mr. Guy Whiteford at all in the 
transaction? A. No, I did not. 

Q. Did you ever see Mr. Guy Whiteford even in the Grant 
deal, other than on the one occasion that you tell us about, 
in April 1939, in connection with Grant negotiations? A. 
No, I think he was only in the office once. 

Q. To your recollection, did you ever receive any corre¬ 
spondence from Mr. Guy Whiteford in connection with the 
Neisner lease? A. No, sir, I don’t recall any. 






83 


Q. There came a time when two leases were executed, 
one for the Worch property and one for the Wallis prop¬ 
erty, did there not? There came a time when they were 
executed? A. That is right. 

Q. And insofar as the Wallis property was concerned, 
you were interested in the commission that was due and 
payable for the negotiation for the lease, were you not? 
A. Right. 

Q. And to whom is that commission payable, if you re¬ 
call? A. To Mr. Rosinski, and to the New York brokers, 
represented by Mr. Morgenstern. 

289 Q. And do you recall what division was made, how 
it was divided between them? A. Half and half. 

Q. Mr. Hollingsworth, the negotiations for the existing 
Wallis and Worch leases extended over some considerable 
period of time, did they not? A. Yes. 

290 Q. Do you recall whether or not in those negotia¬ 
tions you had occasion to have any conferences with 

any of the Neisners, Fred Neisner or M. B. Neisner or any 
of the Neisners representing the company? A. Yes, some 
of them were down here. 

Q. And do you recall who it was that brought them in to 
your office ? A. Mr. Rosinski. Mr. Morgenstern was there, 
I think, at one time or more; Mr. Rosinski, I think, several 
times. 

Q. I see. Now, aside and apart from the trustee’s owner¬ 
ship of the Wallis property, some of the beneficiaries tinder 
the trust participated, did they not? I mean, in a negotia¬ 
tion of the present Neisner lease? A. One of them par¬ 
ticularly. 

Q. And that would be Mr. Edmund C. Wallis? A. That 
is right. 

Q. And did he have occasion from time to time to confer 
with you with respect to the lease and negotiations? A. 
Frequently. j 

# # # # # # • # 
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291 Redirect Examination 

By Mr. Hart: 

Q. Mr. Hollingsworth, the commission at the present 
time, I believe you said, is being paid half to Mr. Rosinski 
or his estate, and half to the brokers in New York, Morgen- 
stern, is that right? A. That isn’t the name of the brokers. 

Q. Well, Schwartz. Mr. Morgenstern belongs to Schwartz? 
A. That is right. 

Q. Now, do you recall any negotiations leading up to the 
making of that arrangement whereby you would pay half 
direct to Morgenstern group and half to Rosinski? A. Yes. 
Q. Will you tell me how that came about? A. Just by 
mutual agreement between all of us. 

292 Q. Is it or isn’t it true that at first it was contem¬ 
plated that the entire commission would be paid to 

Mr. Rosinski, and then Schwartz and Morgenstern could 
make their arrangements with Mr. Rosinski? Isn’t that the 
first understanding? A. That was the first idea, yes. 

Q. Then by specific agreement thereafter of all parties, 
and particularly Mr. Rosinski, it was agreed that you could 
pay directly half to the Schwartz-Morgenstem group, isn’t 
that correct? A. That is right. 


344 Mr. Hart: We would like to offer a deposition at 
this time of Jack G. Lubelle, General Counsel for 
Neisner Bros.; 

Of Geraldine Moylan, who is secretary to Mr. Fred Neis¬ 
ner ; and of 
Fred Neisner, 

taken at Rochester, New York, on February 26,1948, all of 
the persons mentioned being residents of the State of New 
York. 

The Court: Very well. 

Mr. Hart: I ask that the copy be identified as Plaintiff’s 
Exhibit 123. 
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346 Mr. Earnest: If Your Honor please, I shall not 
at this time press any objection in so far as it re¬ 
lates only to the identification of letters. There are certain 
letters which have been identified which I think are inad¬ 
missible. I don’t want to be in the position of acquiescing 
to the admissibility by not making an objection now to this 
testimony, which is only identifying them. 

If that is agreed, I shall not press this objection. When 
the letters are offered we will have Your Honor rule upon 
the admissibility of the letters themselves. 

Mr. Hart: I think that is agreeable. At the con- 

347 elusion of this deposition I expect to offer in evidence 
those particular letters. At that time, of course, we 

will be able to see the contents and rule upon them better. 
The Court: Very well 


349 The Court: The more I think of this case the more 
questions give me trouble. 

If Morgenstern participated in this matter, I take it he 
is entitled to a portion of the commission, and if so, then 
the plaintiff would not be entitled to half of it. 

Mr. Hart: Well, that, sir, would only be in the event that 
Mr. Whiteford knew that Mr. Morgenstern participated. 
The Court: Well, I don’t know whether that would be 
true or not. 

350 Mr. Hart: Let me put it this way: If two brokers 
started to cooperate on the sale of a property under 

the understanding that there will be an equal division of 
the commission, or the usual custom, those two brokers are 
working, then certainly, neither broker has any authority 
to change that agreement whether it arises by express 
agreement or whether it arises by usage and custom, with¬ 
out the consent of the other broker. 

Otherwise, the one broker might go out and get a half a 
dozen people into it without his consent. 

The Court: You might be right about that. I am hot 
ruling on it finally, in view of the length of time after the 
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plaintiff participated in this, according to his testimony. 
I will not rule on that now, however, but I think frankly 
he has got a laboring oar, as we used to say, in this case. 

• •*••*•••* 

353 Mr. Earnest: They handed to me a series of Grant 
letters, from April to July, 1944. I just asked him 

if he was putting in all of them and that is as far as I got. 

When Your Honor asked me what objectionable letters, 
I had in mind, certain things to the deposition just offered. 

You have not offered them yet, have you Mr. Hart? 

354 Mr. Hart: They are in that batch. I didn’t look 
at them. 

Mr. Earnest: Do they relate to correspondence with 
Neisner, as to commission, and all the rest of them? 

Mr. Hart: They do. 

Mr. Earnest: I think we might as well get them up here 
and let the Court pass on them. 

Mr. Hart: Let me get the copies of them. 

Mr. Earnest: I don’t think there will he any objection 
to supplemental copies. 

Mr. Hart: If Your Honor please, these are the letters 
that Mr. Earnest objects to. The authenticity of the let¬ 
ters is not any basis of any objection. 

Now, that is the letter. 

Mr. Earnest: I would like to know for what purpose this 
series of letters are offered? 

The Court: WLat is the objection? 

Mr. Earnest: I don’t know why they are material. It is 
correspondence between Rosinski and Morgenstern, not 
having to do with their efforts in furtherance of leases. 

Mr. Hart: This series of letters were offered to show 
that Mr. Rosinski was trying to conceal his transactions 
from Mr. Whiteford, although it has been testified that he 
agreed to carry the hall on out for him. 

355 The Court: Now, whose letters? 

Are they all letters from Neisner? 
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Mr. Hart: No, sir, they are back and forth from Neisner 
to Rosinski. 

Now, the purpose of this letter is to lay actually a foun¬ 
dation for this letter, sir, which it would not be understand¬ 
able without it. 

Mr. Earnest: Now, this is after the negotiations had 
been concluded for both leases, this correspondence. 

Mr. Hart: Yes, hut the leases had not actually been 
signed. 

The Court: I think they are admissible. 


359 Mr. Hart: As 136, copy of a letter of July 7,1944, 
from Morgenstem to Rosinski: 

(The letter dated July 7, 1944, from Morgenstern to 
Rosinski, was marked Plaintiffs Exhibit No. 136 and re¬ 
ceived in evidence.) 

360 Mr. Hart: As 137, copy of a letter of September 
14, 1944, Morgenstern to Rosinski. 

(The letter of September 14,1944, from Morgenstern to 
Rosinski, was marked Plaintiffs Exhibit No. 137, and re¬ 
ceived in evidence.) 

Mr. Hart: As 138, letter of May 25, 1945, from Neisner 
to Rosinski. 

(The letter of May 25, 1945, from Neisner to Rosinski, 
was marked Plaintiff’s Exhibit No. 138, and received in 
evidence.) 

Mr. Hart.: As 139, letter to Neisner from Rosinski, dated 
June 5, 1945. 

(The letter of June 5, Rosinski to Neisner, was 
marked Plaintiff’s Exhibit No. 139, and received in 
evidence.) j 

Mr. Hart: As 140, letter of June 7, 1945, from Morgen¬ 
stern to Rosinski. 
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(The letter of June 7, 1945, from Morgenstern to Rosin- 
ski, was marked Plaintiff’s Exhibit 140, and received in 
evidence.) 

Mr. Hart: As 141, copy of a letter of June 12, 1945, from 
Rosinski to Morgenstern. 

(The letter of June 12, 1945, from Rosinski to Morgen¬ 
stern, was marked Plaintiff’s Exhibit No. 141, and re¬ 
ceived in evidence.) 

361 Mr. Hart: As 142, letter of Morgenstern to Rosin¬ 
ski, dated June 14, 1945. 

(The letter dated June 14, 1945, from Morgenstern to 
Rosinski, was marked Plaintiff’s Exhibit No. 142 and re¬ 
ceived in evidence.) 

Mr. Hart: As 143, copy of a letter of June 16,1945, from 
Rosinski to Morgenstern. 

(The letter dated June 16, 1945, from Rosinski to Mor¬ 
genstern, was marked Plaintiff’s Exhibit No. 143 and re¬ 
ceived in evidence.) 

Mr. Hart: As 144, copy of a letter of July 18,1945, from 
Rosinski to Morgenstern. 

(The letter dated July 18, 1945, from Rosinski to Mor¬ 
genstern, was marked Plaintiff’s Exhibit No. 144, and 
received in evidence.) 

Mr. Hart: As 145, copy of a letter dated June 23, 1945, 
from Morgenstern to Rosinski. 

(The letter dated June 23, 1945, from Morgenstern to 
Rosinski, was marked Plaintiff’s Exhibit No. 145, and re¬ 
ceived in evidence.) 

Mr. Hart: As 146, a copy of a letter dated August 30, 
1945, from Mr. Morgenstern to Mr. Bastian. 
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(The letter dated August 30, 1945, from Morgenstern 
„ to Bastian, was marked Plaintiff’s Exhibit No. 146, and 

I received in evidence.) 

• • • • • * # • • i * 

368 Mr. Earnest: May it please the Court, by way of 
r preliminary, I wish to say that, while the proposed 

p amendment is labeled “Second Amended Complaint”, that 

it in reality is the Fourth Amended Complaint. 

Your Honor will note from the file that originally a com¬ 
plaint was filed, and the theory upon which they proceeded 
there resulted in granting a motion for a summary judg¬ 
ment. 

The Court: Yes, I agree with you. It is the fourth 
amended complaint. 

• • # • • • * • * • • 

372 The Court: I will permit 1 and 2 to be filed. 

Mr. Earnest: All right, sir. 

R 

#•••#•### • 

379 Mr. Hart: The plaintiff rests, your Honor. 

The Court: Very well. 

_ _ i 

Mr. Earnest: If your Honor please, what I am about to 
say is in line with the discussions we have had up to date. 
At this time I request a directed verdict in favor 
* 380 of the defendant, primarily on this ground; that the 

testimony here clearly disclose an agreement was 
testified to by Mr. Whiteford when he first went to the 
decedent, June 1938, as follows: 

“He said, ‘Guy, I am willing to cooperate with you on 
the usual basis of equal division between brokers.’ I said, 
‘All right, Carl. Then, what do you have in mind?’ ! He 
said, ‘I have the 12th and G Street Wallis and Worch prop¬ 
erties.’ ” That was prefaced by a statement of his, further 
testimony on the agreement. i 

Mr. Hart: Where are you reading from? 

» Mr. Earnest: Top of page 17. 


» 




“ ‘If you want to talk about it and want to go in with 
me to see if we could lease them sometlling , ”—meaning 
Grant—•“ ‘I would like to discuss it with you.’ Well, he 
said, ‘Guy, I am glad you came in, because it does so hap¬ 
pen that I have an outstanding location, and while I have 
submitted them various properties years past, I will be 
glad to go in with you/ I said, ‘On what basis, Carl, the 
usual?’ And he said”—And that is where I read the letter. 

So you have a definite expressed agreement that they 
proceed on; and in the view that I take of it, it is so funda¬ 
mental it must be corroborated under this statute. 
381 It is not corroborated to any extent whatsoever, nor 
is any attempt made to corroborate. 

Then he goes along on Grant operating under that agree¬ 
ment ; that is purely his statement as to what it was, until 
Grant turns it down, and then he says he wrote a letter to 
Neisner on January 28, 1939. 

He didn’t tell Rosinski about it at the time, but six weeks 
later said: “I wrote a letter to them, and you will note in 
my opening letter that I said you were associated with me. ” 
That thereafter Carl wrote, he said, this letter of March 17, 
which he copied and sent up there. And in April of 1939 
it was obvious that Neisner, the same as Grant, was not 
going to proceed with the matter. So it was a closed issue. 
He did nothing from 1939 on. 

The Court: Mr. Earnest, what is meant by corrobora¬ 
tion? Frankly, I don’t know. I am inclined to think, and 
my present ruling will be—You can renew the motion later 
for a directed verdict—that if there was such a usual cus¬ 
tom and practice, that that would be all right. 

• •••••*••• 

384 The Court: Mr. Earnest, this case has taken seven 
days. If I sustain the motion now and the Court of 
Appeals found I was wrong, then it would have to all be 
done over again. 

If I overrule your motion, with leave to renew it, and 
get the testimony, with leave to renew the motion at the 



91 



end of that, then it will not be necessary to try it again. 
But I overrule the motion. You may renew the motion for 
a directed verdict at the end of all of the evidence. 

Mr. Earnest: Thank you, your Honor. 

The Court: I have endorsed on this: Leave to file first 
and second counts granted. Leave to file third count de¬ 
nied.” 


385 Jesse A. McKeever was called as a witness for and 
on behalf of the defendants and, having been duly 
sworn, was examined and testified as follows: 


By Mr. Earnest: 

Q. Your name is Jesse A. McKeever? A. Yes, sir. 

Q. You are a licensed real-estate broker in the District 
of Columbia? A. I am. j 

Q. And have been for how many years? A. Ever since 
I had a license of law, and before that. 

Q. Mr. McKeever, do you know the plaintiff, Guy 
386 Whiteford, in this case? A. I do. 

Q. You were formerly associated with him under 
partnership arrangement, I believe? A. Yes, sir. 

Q. Do you recall approximately when that partnership 
was formed? A. It was ’39 or ’40. I don’t remember the 
exact date. 

I 

Q. Do you recall approximately when it was terminated? 
A. About two years ago. 

Q. In his lifetime, did you know Carl G. Rosinski? A. 
I did. 

Q. How long did you know him? A. Twenty-five or 
thirty years. 

Q. What was your relationship with him? A. Always 
very friendly. 


v 
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387 By Mr. Earnest: 

Q. Referring to Defendants number 5 for identification, 
it is on the letterhead of McKeever & Whiteford? A. Yes, 
sir. 

Q. And that was the partnership name under which you 
operated? A. Yes, sir. 

Q. Did you write this letter, Mr. McKeever? A. I dic¬ 
tated the letter, yes, sir. 

Q. Is it signed by you, sir? A. No, sir. 

Q. By whom is it signed? A. I think it is signed by my 
secretary in the office at that time. 

Q. And did you transmit to Mr. Rosinski “half of 

388 the commission ,, , as referred to in that letter? A. 

I did. 

Q. And on what date, sir? A. January 2, 1942. 

Q. I notice that the letter is dated January 2,1941. Can 
you explain to us why it is that the transmittal was actually 
made in 1942? A. Frequently, after the first of the year, 
a girl writing a letter will still date the letter back into ’41. 
It was actually written in ’42. 

Q. Do you recall the amount of the check which you trans¬ 
mitted to Mr. Rosinski on that day? A. I do. 

Q. What amount, sir? A. $562.50. 

Q. And have you brought with you—You are here by 
subpoena, are you not? A. Yes, sir. 

Q. Did I request you, by way of subpoena, to bring with 
you your check or the other indebtedness of that payment? 
A. Yes, sir. 

Q. Have you done so? A. I have. 

Q. Will you produce it, please? A. 575 check num- 

389 ber, the stub. 

Q. Showing a payment, or rather an order pay¬ 
able to the order of Carl G. Rosinski, one-half commission 
on 1355 New York Avenue, Northeast, lease Miller Casket 
Company, and in the amount of $562.50, right, sir? A. Yes, 
sir. 

Mr. Earnest: I offer it in evidence. 
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The Court: Well, I don’t think that should be taken out 
of the possession of the witness. 

Mr. Earnest: Sir! | 

The Court: I don’t think that should be taken from the 
possession of the witness. I think you can stipulate that. 

Mr. Hart: I agree, your Honor. I have not seen it, but 
I still agree. 

Mr. Earnest: May I pass it around to the jury, your 
Honor, for them to see! 

The Court: Very well. 

i 

By Mr. Earnest: 

Q. Mr. McKeever, did you have any negotiation— 

The Court: Mr. Earnest, this is a situation which is al¬ 
ways confusing to me. You are asking the jurors to exam¬ 
ine a paper and then trying to— 

Mr. Earnest: And then trying to talk at the same time. 

The Court: I don’t see any use in showing that 
390 to the jury. Read it to them, and it will be sufficient! 

Mr. Earnest: Will you mark that, please! 

The Court: I said the original is not to be used. Don’t 
mark that, please. It is not to be taken from the possession 
of the witness. \ 

Mr. Earnest: The record is clear. May it be given, the 
number of whatever my number is? May it be given De¬ 
fendant’s Exhibit number 1, which I believe is the first evi¬ 
dence that I have offered! 

(The check, #575, payable to order of Carl G. Rosinski, 
in amount of $562.50, was marked Defendant’s Exhibit 
No. 1, and read into evidence.) • 

By Mr. Earnest: 

Q. Mr. McKeever, did you have any negotiations with 
Mr. Rosinski in respect to this transaction, resulting in the 
payment of this commission that you have told us about! 
A. Yes, sir, I did. 
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Q. Will you tell us what the negotiations, what they con¬ 
sisted of, please, sir! A. Well, the Miller Casket Company 
owned this large warehouse out on New York Avenue. 
Mrs. Miller, who lived in West Virginia, and Luther Miller, 
her son, were clients of mine. When they retired from 
business, which they used to do in the Miller Casket 
391 Company, they asked me to rent it for them. I don’t 
remember whether it was a sign or ad we put in the 
paper. Carl called me and asked if he could, and I said he 
could cooperate. 

Q. What discussion did you have with regard to com¬ 
mission? A. It was equal division of commission, as the 
result of it. We discussed it years ago. 


394 Q. I show you a letter dated March 29, 1943, re¬ 
ceived in evidence as Plaintiff’s Exhibit 108, on the 
letterhead of McKeever & Whiteford, and addressed to 
Neisner Brothers, Incorporated. Do you note that letter? 
Have you ever seen it before? A. No, sir, I have never 
seen it before. 

Q. Then, I take it that you had no knowledge of any 
Neisner Brothers lease matter in March, March 29, 1943? 
A. No, sir, knew nothing about it. 

Q. During the time that Mr. Whiteford was associated 
with you as a partner, weren’t you aware of the fact that 
he had a claim or an alleged claim against Rosinski arising 
out of negotiation of Neisner leases? 

Mr. Hart: I object to that question. It is irrelevant and 
immaterial of anything in this case, as to whether he knew 
Mr. Whiteford had a claim against Mr. Rosinski. 

Mr. Earnest: Well, here is a man who is a partner of 
the plaintiff, associated with him in business. There is a 
letter written on the partnership stationery that he had no 
knowledge of. 

The Court: I think he can answer the question, yes. 

The Witness: Would you repeat the question? 

Mr. Earnest: Would you read the question, please? 
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The Reporter (reading): “During the time that 
395 Mr. Whiteford was associated with you as a partner, 
weren’t you aware of the fact that he had a claim or 
an alleged claim against Rosinski arising out of negotia¬ 
tion of Neisner leases?” 

The Witness: The first I heard of that deal was when 
a few days after it came out in the newspaper Mr. White- 
ford called me in his office and said: “Here is a deal I will 
take you in on.” 


396 By Mr. Earnest: 

Q. That was after the lease had been consummated, was 
it? A. I think so. It came out in a Sunday edition. A 
couple of days later he came back and saw that and called 
me and said, “Here is a deal I will take you in on.” 

Q. What did he mean by: “I will take you in on”, 

397 do you know? A. I presume he meant it was a deal 
that was not covered by our contract. 

Q. And did you have a contract covering your partner¬ 
ship arrangement? A. Yes, sir. 

Q. Was it in writing? A. Yes, sir. 

Q. And who prepared it, if you know? A. Roger White- 
ford. 

Q. He is the brother of Mr. Guy Whiteford? A. Yes, sir. 

Q. Did or did it not include the things which were to be¬ 
come partnership assets, or exclude any claims that you 
had with— A. I think at the time we formed the partner¬ 
ship— 

Mr. Hart: If your Honor please, I think the contract 
will speak for itself, if we have the contract. 

The Court: If you have the contract, yes. 

Mr. Earnest: I got into this field. Of course I don’t 
have the contract. 

By Mr. Earnest: 

Q. Do you have a copy of the contract? A. I have it in 
my office. I don’t have it here, of course. 
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398 Mr. Earnest: Can’t he testify subject to the con¬ 
tract! What is your Honor’s pleasure! 

The Court: I think if you can ascertain it, it should be 
done. I think if he can get a copy, it should be produced. 

Mr. Earnest: Very well. I shan’t pursue it further un¬ 
til one can he made available. Take the witness. 

Cross-Examination 

By Mr. Lambert: 

400 Now, I notice that you stated, about that little real 
estate transaction that you were first interrogated 
about, that “Carl”—I think you referred to Carl Rosinski! 
A. Yes. 

Q. Called, I think, on the telephone and asked if he could 
cooperate with you in trying to obtain a lease! A. Well, 
I presume he did. It was a good many years ago, sir. 

Q. Well, that is your best recollection, is it not! A. That 
is my best recollection, yes, sir. 
#*•••••*•* 

603 By Mr. Earnest: 

Q. Mr. McKeever, the other day we were discussing the 
partnership agreements between you and Mr. Whiteford, 
the contract; have you produced it this morning! A. I 
have. 

Q. May I see it! 

(The paper referred to was handed to Mr. Earnest.) 

By Mr. Earnest: 

Q. That bears your signature and his! A. Yes, sir. 

Q. It does, you say! A. Yes. 

Mr. Earnest: I offer that in evidence as Defendant’s 
Exhibit No. 228. 
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605 (The contract dated July 30,1940, partnership be¬ 
tween Mr. Whiteford and Mr. McKeever, was marked 
Defendant’s Exhibit No. 228 and received in evidence.) 

Mr. Earnest: That is all, Mr. McKeever. 

• * • • • • • * • i • 

495 Walter M. Bastian was called as a witness oh be¬ 
half of the Defendant, and having been first duly 

sworn, was examined and testified as follows: 

Direct Examination 
By Mr. Earnest: 

Q. Your name is Walter M. Bastian? A. Yes, sir. 

Q. Where do you live? A. Washington, D. C. 

Q. What is your business, sir? A. I am an attorney. 

• * * • • # • • • m 

496 Q. Mr. Bastian, in his lifetime, did you know; the 
late Carl G. Rosinski? A. Yes, sir. 

Q. Do you know the plaintiff, Guy Whiteford? A. Yes, 
sir. 

Q. In connection with the negotiation of the present 
Worch lease at 12th and G Streets, did you represent the 
Worch interest? A. I did, sir. 

Q. Did Mr. Whiteford participate in those negotiations 
that resulted in that lease? A. He did not. 

Q. Did he know of the transaction at all? A. During the 
continuation of the transaction? 

Q. Yes, sir. A. No, sir. 

Q. With whom did you deal? A. Well, there were a 
number of people involved, Mr. Earnest. 

Mr. Rosinski, Mr. Morgenstern of Schwartz Company, 
Mr. Lubell, Mr. Neisner, Mr. Wallis, Mr. Daley, represent¬ 
ing the Metropolitan Bank; and of course there was Mr. 
Worch. 

Q. And in your dealing with all of those people, was the 
name of Guy Whiteford ever mentioned as broker in con¬ 
nection with the deal? A. No, sir. 
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497 Q. When yon finally came to the execution of the 
lease, do yon know to whom the Commission was paid 
and in what manner? A. I do so far as the Worch commis¬ 
sion was concerned. 

Q. To whom was it paid? A. The commission was paid, 
in instalments, one half to Schwartz Company, which was 
Mr. Morgenstern’s company, and one-half to Mr. Rosinski, 
a total of $15,000; a total of $7,500 each side. 

Mr. Earnest: Take the witness. 

Cross Examination 
By Mr. Hart: 

Q. Mr. Bastian, you have described these dealings in con¬ 
nection with this lease. WTaen did those dealings start so 
far as you were concerned? A. 1945. 


548 Edmund C. Wallis was called as a witness for and 
on behalf of the Defendant and, having been duly 

sworn, was examined and testified as follows: 

The Clerk: What is your full name ? 

The Witness: Edmund C. Wallis. 

Direct Examination 

By Mr. Earnest: 

Q. Your name is Edmund C. Wallis? A. That is correct. 
Q. Keep your voice up now so these ladies and gentlemen 
of the jury can hear you, please, Mr. Wallis. 

Where do you live, sir? A. In Washington, D. C. 

Q. And were you related to the late Hugo Wallis? A. A 
nephew. 

Q. In his lifetime did he own property at the corner of 
12th & G Streets, N. W., in Washington? A. Yes. 

Q. Did he die leaving a will? A. Yes. 

Q. Are you one of the beneficiaries under the will ? 

549 A. Yes. 

Q. And there are other ones of interest? A. Yes. 
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Q. Will you tell us who are the owners of that particular 
property? A. Well, the will of Hugo Wallis left his entire 
estate to the beneficiary of the widow during her lifetime. 
Q. And what was her name, please? A. Ida Wallis. 

• * * * * # • * * | * 

551 Q. Just before we come to that, now, if I may in¬ 
terrupt you. In his lifetime, did you know Carl G. 

Rosinski? A. Quite a number of years, yes. 

Q. What was the relationship between you? How did 
you know him? A. Only as a businessman. I never knew 
him in a personal way whatsoever. 

Q. Did the Hugo Wallis estate include various commer¬ 
cial properties? A. Yes. j 

Q. Approximately how many? A. Well, the value, or— 
Q. No, in number. A. Well, he owned three or four other 
pieces of property in the District of Columbia. We owned 
these farms in Maryland. 

Q. All right. 

Did you have occasions to have business transaction with 
Carl G. Rosinski in his lifetime? A. Oh, yes, he rented a 
lot of stores for me from time to time. He was more or 
less my agent. I found out the conditions around through 
the business center of the city, I looked upon Carl G. 
Rosinski as my authority on leasing and renting. 

552 Q. Now, directing your attention, Mr. Wallis, to 
1935, do you recall receiving a letter from him in 

connection with Neisner Brothers? A. I think such a letter 
was in my files, yes. 

Q. I ask you whether or not at or about that time any 
attempt was made to lease the property that we are dis¬ 
cussing to Neisner Brothers. And if so, by whom? A. 
Well, I didn’t pay much attention until 1944. In 1935 I did 
have a question from him, I believe, in reference to Neisner. 
But it was completely forgotten until 1944. 

Q. No lease was executed any other year? A. No, no 
lease was written and no lease was submitted to me for 
any consideration. 
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Q. Now, coming to 1944. Was the matter of the lease to 
the Neisner Brothers brought up again? A. Yes. 

Q. What if any participation did you have in the nego¬ 
tiation for lease of the 12th & G Streets property with 
Neisner Brothers? A. Well, Carl called me up on the 
’phone one day and said, “I have got something that will 
be interesting, if you will come over to the office.” So I 
went over to the office. He told me about interesting these 
Neisner people. I said “Okay.” So I sat right there in 
the office and called Mr. Neisner on the telephone. 

553 Mr. Neisner said he would be down tomorrow and he 
came down the next day. 

Q. Do you remember which Neisner that was? A. Fred 
Neisner, President of the firm. 

Q. Did you meet him? A. Yes. 

Q. Did you have negotiations with anyone else in connec¬ 
tion with possibly leasing these premises to Neisner 
Brothers? A. None whatsoever, as I know of. 

Q. DoyouknowamannamedMorgenstem? A. Yes. 

Q. When did you meet him, if you recall? A. I met him 
when Mr. Neisner came down, he came along with Mr. 
Neisner, and I met him right in Carl Rosinski’s office when 
we opened negotiations. 

Q. Did there come a time when the form of lease was 
tentatively approved by you and submitted to Neisner 
Brothers? A. I didn’t quite get that. 

Q. A tenative form of lease? A. Yes, we worked up a 
tentative form which I didn’t accept. 

Q. Why didn’t you accept it? A. It wasn’t enough 

554 money. 

Q. And with whom, if anyone, did you have dis¬ 
cussions with respect to getting more money? A. Just say 
that again, please? 

Q. With whom, if anyone, did you have discussions with 
respect to gettingmore money—if I understand you correct? 
A. Well, I received the lease—I told them what my figure 
was first and they got me in the office and they began shoot- 
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ing questions at me and I just told them what the tentative 
figures were. When I got back to the office I figured that 
the property was worth a whole lot more money. 

Q. With whom were you talking the matter over with at 
that time? A. Rosinski is the only one I talked with. 

Q. All right, go ahead. A. I just threw the lease back 
on the desk. I said, ‘‘Well, it is all over.” So Carl called 
me up again in about a week and said, “I have not heard 
anything from you.” 

I said/‘Well, not enough money, that is all.” 

He said, “Well, maybe they will come up.” 

I said, “I don’t think there is any use in you wasting 
their time, they are busy people.” 

He said, “I will get Neisner down here, I will call 
Neisner on the ’phone again.” So he called him 
555 and he came down the next day. 

They got me back in the office again and started 
talking about it, they discussed putting up the building and 
how much that would cost, how much cash I would raise and 
how much they would pay, and so forth and so on. So we 
agreed, very much to my amazement. I didn’t think they 
would come to my terms, but they did. 

Q. Did the bank participate in those negotiations at all? 
A. The bank didn’t know about them. I was negotiating 
for six months because the bank couldn’t negotiate a lease. 

Q. Why not? A. Because they couldn’t negotiate a 30- 
year lease without defeasance whereby it would be termi¬ 
nated upon the death of the widow. I was the only one. I 
was in the key position. I could make arrangements with 
remaindermen to release that, which I did. I gave them 
a big sum out of it every year, by assigning part of the 
widow’s increase. She had plenty. 

Q. In other words, the remaindermen got nothing until 
after the widow died? A. That is it. 

Q. But you worked out an arrangement where the re¬ 
maindermen were getting income while she lived? A. 
Yes. i 
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556 Q. Who actually conducted those negotiations 
with the remaindermen and arrived at those figures 
to be paid them? A. I was the only person. 

Q. And then did there ultimately come a time when you 
reached an agreement with Neisner and a lease was signed? 
A. Yes. 

Q. Now, during all of these negotiations for the existing 
lease, did you know Mr. Guy Whiteford in the transaction 
at all? A. Sir, I have never known Mr. Whiteford to be in 
the transaction. 

Q. Do you know him? A. Yes. 

Q. You have known him for a long time? A. Yes. 

Q. Was his name ever mentioned by Mr. Fred Neisner 
or Morgenstern or Rosinski or anyone else that you talked 
to? A. Nobody. 

Q. Did he participate in any of the negotiations? A. I 
never saw him. I never heard from him. He never 
wrote me. 


559 Cross Examination 

By Mr. Hart: 

Q. Mr. Wallis, you know Mr. Guy Whiteford you say, 
don’t you? A. Yes, I know him very well. 

Q. Do you recall whether or not in 1939 you received 
any letters from Mr. Whiteford with regard to the Grant 
Company saying that he and Mr. Rosinski were working 
on them? A. I don’t recall. 

Q. Would you deny that he did? A. No, I wouldn’t say 
that I did. 

560 Q. I show you a copy of a letter dated May 1,1939, 
which has been admitted as Plaintiff’s Exhibit No. 

93. Do you ever recall seeing that letter ? A. Probably so. 
Q. I think you probably saw that? A. Yes, probably. 

Q. Is it true, Mr. Wallis, that you wouldn’t permit me 
to see your file before the trial without subpoena? A. I 
didn’t t hink it fair to the man that rented my property. 

Q. Is it true or isn’t it? A. It is true. 




103 


i 


Q. Now, Mr. Rosinski has done a great deal of work for 
yon, isn’t that so? A. Yes. 

Q. On this Wallis-Worch property and other property? 
A. Yes. 

Q. In connection with working out this Neisner deal, 
what real estate agent really did the work for you, carried 
the ball? A. Carl Rosinski. 

I 

Q. Mr. Rosinski? A. Yes, sir. 

Q. All of your conferences, practically all of them were 
with Mr. Rosinski, weren’t they? A. Yes. 

561 Q. In your opinion, and did you feel as a result 
of those negotiations, that if anybody had earned a 

commission on that property Mr. Rosinski was the man 
that earned it? A. Yes, sir. 

Mr. Earnest: Just a minute. I don’t think it proper 
to ask him “in his opinion”. 

The Court: No, I think not. I sustain the objection. 

By Mr. Hart: j 

Q. Well, let’s put it this way: In view of the negotia¬ 
tions, when the negotiations had come to the point where 
Neisner had agreed to take a lease, to whom did you owe 
the commission on the property? What real estate man? 
A. Rosinski and Morgenstern. 

Q. Had you had any agreement with Morgenstern down 
to the time that they first agreed to take the property? j A. 
I had no agreement whatsoever. 

Q. Did you ever list the property with Mr. Morgenstern? 
A. No. He was an agent of Neisner. 

Q. Ho was an agent of Neisner? A. Yes. 

Q. Did you ever authorize Mr. Morgenstern to do any¬ 
thing on your behalf? A. No, I didn’t even know him. 

Q. Down to the time that they agreed to take the lease, 
did you ever obligate yourself to pay anything to 

562 Morgenstern? A. No. 
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607 Mrs. Mary K. Rosinski was called as a witness for 
and on behalf of the defendant and, having been 

duly sworn, was examined and testified as follows: 

Direct examination 
By Mr. Earnest: 

Q. Your name is Mary K. Rosinski? A. Yes. 

Q. In his lifetime you were married to Carl Rosinski? 
A. Yes. 

Q. When were you married? A. Married June 6, 1923. 
Q. Were any children born of that marriage? A. Yes; 
three. 

Q. WTiere did you live? A. In Washington. 

608 Q. Whereabouts? A. 3306 Quesada Street, 
Northwest. 

Q. And in what business was your husband engaged? 
A. In the real estate brokerage business. 

Q. Keep your voice up so everybody can hear you. A. 
Real estate brokerage business. 

Q. Did he specialize in any particular type of business? 
A. Yes, he specialized in business property leasing, and 
chain store leasing. 

Q. And how long, Mrs. Rosinski, was he engaged in busi¬ 
ness in the District of Columbia? A. He was engaged in 
business for himself from 1929; and before that he was 
with Weaver Brothers, since he was eighteen years old, 
since 1919. 

Q. Whien did he die? A. He died February 23, 1946. 

Q. How long was he ill before he died? A. He had been 
ill for about five years, but at that time he was in the hos¬ 
pital for one month. 

Q. Mrs. Rosinski, during his lifetime were you familiar 
with any transactions which he had with Neisner Brothers, 
having to do with the Wallis and Worch properties? A. 
Yes, I was very familiar with that. 

609 Q. How long had you been familiar with those 
transactions? A. From the beginning, in 1935, Mr. 
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Rosinski had always been in the habit of coming home and 
discussing the problems of the day with me. I was very 
familiar with all the transactions that went on in the office. 

Q. Did there come a time when you became acquainted 
with the fact that Mr. Whiteford was asserting a claim to 
the commission realized from a negotiation of the existing 
Wallis and Worch leases with the Neisner Brothers? A. 
Yes. It was after the newspapers published the story of 
the signing of the leases, and Mr. Whiteford called Mr. 
Rosinski at his office. He came home that evening and 
was very amazed and shocked at it, that Mr. Whiteford 
felt that he should participate in that commission. 

He told me that he and Mr. Morgenstern had cooperated 
from 1935 on that deal. He was so happy when the leases 
were executed, to think that after all his hard work for 
ten years he was at last going to receive the commission 
that he deserved. 

Q. From and after that time, up until the time of his 
death in February of 1946, were there any other discus¬ 
sions between the two of you with respect to the Whiteford 
claim? A. Yes. Mr. Rosinski told me that Mr. Whiteford 
made the statement that he had been in our office 
610 with his files and had revealed his file to Mr. Rosin¬ 
ski. And Mr. Rosinski denied absolutely that Mr. 
Whiteford had ever been in his office and showed his files. 

He had also referred to a memorandum of some kind, 
which I have heard them speak of here in the Court, but 
which I have never seen, and he claimed Mr. Rosinski dic¬ 
tated that memorandum to Mr. Neisner. That, also, Mr. 
Rosinski denied. He said he never did dictate such a 
memorandum. 

Mr. Earnest: Take the witness. 

Mr. Hart: No questions, Your Honor. 

Mr. Earnest: You may step down. 

(Witness excused.) j 

Mr. Earnest: We rest, may it please the Court. 

Mr. Hart: If Your Honor please, we rest. \ 


i 
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The Court: Are you ready to proceed with the argu¬ 
ment, gentlemen? 

Mr. Hart: Yes, sir. 

Mr. Earnest: May we approach the bench for a mo¬ 
ment, Your Honor? 

The Court: Yes. 

(Thereupon, the following proceedings took place at the 
bench between the Court and counsel, outside the hearing 
of the jury:) 

Mr. Earnest: Now, my motion— 

The Court: I overruled it, with leave to re- 
611 new it. 

• ••••••*•• 

708 The Court: Are you the Foreman? 

Jury Foreman: Yes, sir. 

The Court: Have the jurors agreed upon a verdict? 
Jury Foreman: Yes, sir. 

The Court: How do you find; for the plaintiff or the 
defendant ? 

Jury Foreman: In favor of the plaintiff, to the extent 
of one-half of Mr. Rosinski’s commission. 

The Court: How much? 

Jury Foreman: One-half of Mr. Rosinski’s commission. 
The Court: One-half of the $37,500? 

Jury Foreman: Yes, sir, $37,500. 

The Court: Members of the jury, you have heard the 
verdict rendered by your Foreman, that you found 

709 in favor of the plaintiff in the sum of one-half of 
$37,500. 

Is that the verdict of each and every one of you? 

The Jury: It is. 
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EXCERPTS FROM DEPOSITIONS. 

857 J. Herbert Morganstera, called on behalf of de¬ 
fendant, being first duly cautioned and sworn, testi¬ 
fied as follows: 

Direct Examination , 

By Mr. Earnest: 

Q. Your name is J. Herbert Morganstera? A. Yes, sir. 
Q. Where do you live, Mr. Morganstera? A. 266 Bryant 
Street, Buffalo, New York. 

Q. What is your business ? A. I am a real estate broker. 
Q. How long have you been engaged in that business? 
A. About forty years. 

Q. Directing your attention to the period around 1935, 
under what firm name, if any, did you engage in the prac¬ 
tice of your profession or business? A. J. Herbert Mor- 
ganstern, Inc. 

Q. And where were your offices at or about that time 
in 1935? A. In the Genesee Building, Buffalo, New York. 
Q. Did there come a time when you changed your firm 
name, or operated under a name other than the 

858 name J. Herbert Morganstera, Inc.? A. Yes. 

Q. Will you tell us approximately when that oc¬ 
curred? A. About the 12th of March, 1941, I became a 
member of the firm of J. L. and M. H. Schwartz, Inc., 310 
Walbridge Building, Buffalo, New York. 

Q. And you have operated under that name since about 
March 12th, 1941? A. Yes. 

Q. In his lifetime, did you know Carl G. Rosinski, a 
real estate broker of Washington, D. C., having offices in 
the Homer Building? A. Yes, sir. 

Q. Do you recall approximately when it was that you 
first met Mr. Rosinski ? A. About 1935. 
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Q. Are you familiar with certain properties in the Dis¬ 
trict of Columbia, generally known as the Wallis property, 
being the southeast corner of Twelfth and G Streets, 
Northwest, and otherwise designated as 1112 to 1120 G 
Street, Northwest, and 623 Twelfth Street, Northwest? 
A. Yes. 

859 Q. And are you familiar with another property 
situated in the District of Columbia, designated as 

the Worch property, which is adjacent to the southeast 
corner of Twelfth and G Streets, Northwest, and generally 
known or otherwise designated as premises 1110 G Street, 
Northwest? A. Yes. 

Q. Are you or are you not familiar with two certain 
leases dated on or about June 19, 1945, by and between 
the owners of the Wallis and Worch properties, respec¬ 
tively, and Neisner Brothers, Inc., of Rochester, New 
York? A. Yes. 

Q. I show you what purports to be copies of those leases. 
Are you generally familiar with those? A. Yes, I am. 

*•*••••*•• 

860 Q. Mr. Morganstem, what, if anything, did you 
have to do in connection with the negotiations of the 

two leases that you have identified, being Defendant’s Ex¬ 
hibits Nos. 1 and 2? A. I was co-broker with Carl G. Ro- 
sinski in effecting those leases. 

Q. I ask you when, if at all, you commenced negotiation 
with either the late Rosinski or with Neisner Bros, in con¬ 
nection with the negotiation of these two leases, being De¬ 
fendant’s Exhibits 1 and 2. A. 1935, either the end of 
April or the beginning of May. 

Q. Have you brought with you your file showing all 
correspondence that passed between you and the late Carl 
G. Rosinski ? A. I have. 

Q. And have you brought your files showing all corre¬ 
spondence that passed between you and Neisner Bros, in 
connection with this deal? A. I have. 
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Q. I ask you to turn to your files and tell us if you 

861 have a carbon copy of a letter which you wrote to 
Rosinski under date of May 2nd, 1935? A. I have a 

carbon copy of it. (Produces carbon copy.) 

Q. I show you what purports to be an original of that 
letter, and I ask you if that is your signature? A. (Wit¬ 
ness examines signature) It is my signature. 

Mr. Earnest: For the purpose of the record I should 
like to say that plaintiff has heretofore taken the deposi¬ 
tion of the defendant for the purpose of discovery and 
otherwise, and that the court reporter in the depositions 
taken by the plaintiff of defendant has marked all letters, 
memoranda, and the like, which were presented during the 
deposition of the defendant. For economy of time in this 
deposition, it is agreed and understood that rather than 
copy into the record the letters which can be identified by 
this witness, appropriate reference will be made to orig¬ 
inal letters presented in the taking of the deposition of the 
defendant by plaintiff. Mr. Hollingsworth this 

862 morning the possibility of leasing the Twelfth and 
G Street properties,” and I ask you if you know who 

the representative of Neisner Bros, was which is referred 
to in the letter above noted? A. I was the representative. 

Q. Then I take it, following your visit on May 1, you 
wrote the letter to Rosinski May 2nd, which you have iden¬ 
tified? A. Correct. 

Q. I ask you to look at your files and see what corre¬ 
spondence, if any, next passed between you and Rosinski 
following your letter of May 2nd, 1935? I wrote to Mr. 
Rosinski under date of May 3rd, 1935. 

Q. I show you the original of that letter, and ask you if 
it bears your signature? A. It does. 

• ••••••••• 

872 Q. Mr. Morganstern, in your letter of May 2nd, 
1935, addressed to J. M. Neisner, being Defendant’s 
Exhibit No. 7, you referred to a map showing the corner 
property at Twelfth and G Streets, having a frontage of 
75 feet on G Street by a depth of 125 feet in Twelfth Street, 
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and in your letter of November 14, 1935, addressed to Mr. 
J. M. Neisner, being Defendant’s Exhibit No. 8, you re¬ 
ferred to the fact that Mr. Rosinski wrote you that it might 
be possible to expand the area above referred to, that is, 
the corner space having a frontage of 75 feet on G Street 
by a depth of 125 feet on Twelfth Street, to 100 feet 
873 front on G Street and 153 feet on Twelfth Street, 
by adding one property on G Street and one on 
Twelfth Street, as shown on the enclosed map. Do 
you have in your files copies of either the map referred to 
in Defendant’s Exhibit No. 7, or Exhibit No. 8? A. I do 
not. All the maps I turned in to Neisner Bros. 

Q. Now, have you produced all correspondence, docu¬ 
ments and the like which your file contains, as far as you 
know, relating to the Wallis and Worch properties, for the 
year 1935? A. I have. 

• ••••••••• 

924 Q. Now, Mr. Morganstern, in the negotiation of 
the two leases here involved, did you know the plain¬ 
tiff Guy Whiteford? A. I did not. 

Q. To your knowledge, did he participate in any way in 
the negotiation of the two leases ? A. He did not. 

Q. Will you tell us what, if any, arrangement you had 
with Rosinski with respect to your commission, for the ne¬ 
gotiation of the two leases in question? A. The resulting 
commissions were to be divided equally between our 
offices. 

925 Q. Have or have not you received fifty per cent 
or half of the commissions due and payable there¬ 
for? A. We have. 

Q. And under the agreement that you told us about, you 
were entitled to receive fifty per cent of all the remaining 
commissions? A. We were. 

Cross Examination 

By Mr. Hart: 

Q. On direct examination you said you first met Mr. 
Rosinski in 1935? A. Yes, that is correct. 


ill | 

Q. In what connection and where did you meet him? A. 
"Where did I meet him? 

Q. Yes. A. At his office in the Homer Building. 

Q. In Washington? A. In Washington. 

• * * • # • • • • • 


926 Q. When did you first talk with Mr. Rosinski 
about the Wallis property? A. At the beginning of 
May, 1935, or in April, whichever it was. 

Q. In what connection did you talk with him about it? 
A. I talked to him about making a lease with Neisner 
Brothers, Inc. of Rochester, New York. 

Q. When did you first talk with him about the Worch 
property? A. Some time in 1935 or in 1936. 

Q. In what connection did that come in? A. I told Mr. 
Rosinski that the Wallis property would not be big enough 
alone. 

Q. Alone, for what purpose? A. Five and Ten Cent store, 
for Neisner Brothers specifically. 


928 Q. Did you have a written contract with Mr. Ro¬ 
sinski for splitting commissions if a deal were made ? 
A. I did not. 

Q. Did you discuss this orally with Mr. Rosinski? A. I did. 
Q. When ? A. The first time I came to his office. 

Q. That was in 1935? A. Yes. 

Q. Did you reach an agreement at that time ? A. Yes. 

Q. What was that agreement? A. Fifty-fifty. 


• • • • * • • • • • 

I 

930 Q. When Mr. Earnest was referring to a letter 
written by Mr. Rosinski on May 1, 1935, to Edmund 

C. Wallis, designated as defendant’s Exhibit No. 3 for iden¬ 
tification, you characterized yourself as a representative 
of Neisner; is that correct? 

931 Mr. Earnest: He did not write the letter. 


(Last question read.) 

A. I hadn’t anything to do with that letter. 
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Q. Well, did you or did you not say, when Mr. Earnest 
questioned you about that letter, that you were the repre¬ 
sentative of Neisner? A. I did not say that. I said I did 
a lot of business for Neisner. I was very careful about 
that. 

Q. You deny that you said that you were their repre¬ 
sentative? A. I certainly do. 

Q. Now, according to your testimony, you and Mr. Ro- 
sinski carried on certain negotiations in connection with 
this property about which we have been talking, up through 
December, 1935; is that correct? A. 1935? 

Q. Well, I do not mean that to be a trick question. You 
did carry it through 1935, didn’t you? A. Yes. 

Q. Now, I show you a letter dated December 19, 1935, 
which you wrote to Mr. Rosinski, the same having been 
previously identified as “ 1935-1”, and ask you to 

932 look at it. 

(Witness examines letter.) 

A. Yes. 

Q. Did you consider at that time that this deal was aban¬ 
doned, or didn’t you? A. I did not. 

Q. So far as the file shows, the next letter written in 
regard to it was one which you wrote to Rosinski on Octo¬ 
ber 8,1936, which has been designated previously as “Neis¬ 
ner 1936-31”. Did you have any correspondence or take 
any steps in connection with the leasing of this property 
to Neisner between the end of 1935 and this letter of Octo¬ 
ber, 1936? A. I can’t answer that, for the reason that I 
continuously go down to Neisner Brothers at Rochester, 
and get them on the telephone. I have been doing that for 
twenty-five years. They were so close that I don’t have 
to write. I can’t answer Yes or No. 

Q. Well, your file shows no letter in that time? A. Not 
if it isn’t there. 

Q. If you haven’t produced them here, then you 

933 haven’t it? A. That is right. 

Q. And yet you did not consider during that period 
that this deal was abandoned? A. I should say not. 
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Q. Now, I refer you to a letter which you wrote to Mr. 
Rosinski on January 8,1937, designated “Neisner 1937-6”, 
and ask you to look at that. A. (Examining letter) That 
is right. j 

Q. Did you consider after that letter that the efforts in 
this connection had been abandoned so far as Neisner was 
concerned? A. Yes. 

Q. You did? A. Yes. 

Q. You considered that from the date of that letter until 
such time as you took it up again, that your efforts to lease 
the property to Neisner were abandoned A. Yes. 

Q. Do you know when you next took the matter up with 
Neisner? A. That shows in the record there. I can’t re¬ 
member those things. 

934 Q. Well, the record shows that in 1939 you took 
the matter up? A. Yes. 

Q. And between 1937 and 1939 you considered the mat¬ 
ter abandoned; is that correct? A. I didn’t say that. I 
don’t know. I considered the matter abandoned when I 
got that letter from Mr. Morrison. How soon after that 
I started in, I can’t say. I don’t know. 

Q. Which letter from Mr. Morrison? A. The letter you 
just showed me. 

Q. That was a letter that you wrote? A. Well, accord¬ 
ing to what Mr. Morrison had said, then. j 

Q. Who was Mr. Morrison? A. Mr. Morrison was gen¬ 
eral manager of Neisner Brothers. He was general man¬ 
ager of Neisner Brothers and a director. 

Q. And from that time until your next letter shows up 
in this file, which was in 1939, you considered that your 
efforts were terminated in that respect? A. I didn’t say 
that. 

Q. Tell me just what you did say? A. I don’t know. I 
can’t remember. In this chain store business, a deal 

935 is never dead until the property is taken off the 
market. 

Q. In other words, once you start on a deal in this chain 
store business with these big leases, you never consider a 
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deal dead until it is taken off the market; is that correct? 
A. That is right. 

Q. Is that just your own idea, or is that the idea that gen¬ 
tlemen hold, of real estate men that deal in this kind— A. 
That is my own idea. I can’t give you any one else’s. 

Q. Now, on January 11th, 1939, you received a letter from 
Mr. Rosinski in connection with this matter, didn’t you 
(showing letter to witness)—or, rather, Mr. Rosinski wrote 
you a letter under that date? A. Yes. 

Q. What did you do, if anything, after you received that 
letter? A. Is there any answer to it there? 

(Counsel shows letter to witness) 

A. Well, that is the answer. 

Q. The answer is your letter of January 13th, 

936 1939, which has been designated “Neisner 1939-5”, 
in which you say that Mr. Neisner is not interested 

in looking in any spot until March? A. That is right. 

Q. Now, between the date of January 13th, 1939, and 
August 9th, 1939, did you take the matter of leasing that 
property to Neisner any further? A. I can’t say. That is 
nine years ago. (Examining records) 

Q. The letters go forward (showing file of letters to 
witness). 

Mr. Earnest: You may look at your own files, if you 
wish. 

Q. Let me put it this way: Unless you have produced 
here today some letters between the date of 1/13/39 and 
8/10/39, there were no negotiations by you on the property 
during that period? A. I don’t know. I can’t answer 
that. I don’t know. I don’t know what Neisner said to 
me or I said to Neisner about Washington, the many times 
I went down there. I know they wanted a Washington 
location. 

Q. Now, in connection with working out a location in 
Washington for Neisner, and particularly with re- 

937 spect to this Wallis-Worch property, was the get¬ 
ting of a location or an entrance on F Street of any 

importance? A. At one time, yes. 
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Q. Did you know in February of 1939, the Wise place on 
F Street was available for direct lease? A. I don’t recall 
it. I can’t tell you what I knew in 1939. 

Q. Well, your letters prior to 1939 stressed the impor¬ 
tance of an F Street location, and isn’t it true that you 
were trying before that time and after that time to work 
out some method of obtaining an opening on F Street in 
connection with these two properties? A. I know we were, 
before that time, but I don’t know about after that time. 

Q. Well, if your correspondence between you and Rosin- 
ski says so, then it is true, isn’t it? A. Absolutely. 

Q. And wasn’t the difficulty you encountered that it was 
a question of all those properties already being leased, and 
having to pay for a considerable premium if you were 
going to get one from a lessee; is it true or not true that 
that was your problem during that period? A. That 

938 was one of the problems. 

Q. And do you ever recall a time when it came to 
your knowledge that a property on F Street, more par¬ 
ticularly the so-called Wise property, could have been 
rented directly from the owner without paying a premium 
to the lessee in the property? A. I don’t recall it. 

Q. If that situation had arisen, it would have been very 
important to this deal? A. It would—depend on how wide 
the space was on F. Street. 

Q. How wide a space were you looking for on F Street? 
A. At least forty feet; at least that. 

Q. I refer you to a letter dated August 12, 1939, from 
you to Mr. Rosinski, which has heretofore been identified 
as “Neisner 1939-1”, and ask you to look at that (showing 
letter to witness). A. Yes. 

Q. Was that the last communication you had with Mr. 
Rosinski concerning this matter prior to 1943? A. I 
wouldn’t be surprised. 

939 Q. Well, if there were no letters produced by you 
here today? A. You mean that I had no further 

communication with Mr. Rosinski? 
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Q. During that period from 1939 to 1943? A. That is 
right. 

Q. Now, would you consider that deal in your efforts to 
lease that particular property to Neisner abandoned dur¬ 
ing that period? A. During that period—wait a minute. 
It all depends on what you mean by “abandoned”. During 
that time Neisner was not leasing any store. I had a list 
of deals and things ready at such time as Neisner would 
again come on the market. 

Q. If in 1943, without any further communication with 
you, Mr. Rosinski had rented the Wallis-Worch property to 
Neisner, would you have felt that you were entitled to a 
commission? A. A hundred per cent. 

Q. Why? A. Because I brought the man to his atten¬ 
tion ; I was the procuring cause. 

940 Q. You would not consider that your failure to do 
anything within a period of almost four years there 
would deprive you of that right? A. I would not. 

• *•*•••••* 

769 Jack G. Lubelle, produced as a witness, first being 
duly sworn, testified as follows: 

Direct Examination 

By Mr. Hart: 

Q. Mr. Lubelle, would you state your full name? A. 
Jack G. Lubelle. 

Q. And where do you live, Mr. Lubelle? A. Henrietta, 
New York. 

Q. Are you counsel for Neisner Brothers Inc.? A. Yes, 
sir. 

Q. Are you general counsel or chief counsel for Neisner 
Brothers Inc.? A. Yes sir. 

Q. In response to a notice to take the oral deposition of 
Neisner Brothers set for this morning at 9:30, and also 
in response to a letter which I wrote to Neisner Brothers 
Inc. on February 10, 1948, in which I said: “At the time 
of taking the deposition we would like to examine docu- 




ments in your file relating to rental by Messrs. Wallis and 
Worsch of properties in Washington, D. C., and going back 
as far as 1935 or as far back as your records are availa¬ 
ble.’ ’ Have you made an examination of the Neisner files 
to produce that material? A. Mr. Neisner gave me a file 
with all the information that Neisner had with respect to 
the Washington location and I took it from Mr. Neis- 
770 ner. I believe this is the only file that there is in 
that matter. 

Q. And you have this here today? A. I have this file 
here today, yes sir. I have examined the complete file 
myself. i 

Q. And you are familiar with this file? A. Yes sir. 

Q. Do you have in this file a letter dated January 25, 
1939, written by Whiteford to Neisner? A. Yes. 


771 Q. Mr. Lubelle, do you find in your files a copy of 
a letter of January 3, 1939, written by Mr. Fred 
Neisner to The Whiteford Real Estate? A. Yes. 


772 Q. Mr. Lubelle, do you have in your file copy of 
letter dated February 1, 1939, to Mr. F. Neisner? 
A. I have the original. 

• • * • * • # • • | • 

Q. Mr. Lubelle, do you have in your file a copy of a letter 
written by Mr. F. Neisner to Whiteford Real Estate Com¬ 
pany, dated February 2, 1939? A. Yes. 


773 Q. Mr. Lubelle, do you have in your file the orig¬ 
inal of a telegram sent February 3, 1939 by Mr. 
Whiteford to Mr. F. Neisner? A. Yes. 


Q. Mr. Lubelle, do you find in your file an original of a 


letter dated February 3, 1939, written to F. Neisner 


Guy Whiteford? A. Yes. 
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774 Q. Mr. Lubelle, do you have in your file a copy of 
a telegram from Mr. Fred Neisner to Whiteford, 
dated February 3-1939? A. Yes. 


Q. Mr. Lubelle, do you have in the file a copy of a letter 
dated February 7, 1939, signed by Mr. F. Neisner to Mr. 
Guy Whiteford? A. Yes sir. 

775 Q. Do you have the original of a letter dated Feb¬ 
ruary 8, 1939, from Whiteford to Neisner? A. Yes. 

#**•••*••• 

Q. Do you have in your file the original of a two page 
letter dated February 28, 1939, from Guy Whiteford to 
Mr. F. Neisner? A. Yes. 

Q. And did you have in the file the plat which is 

776 referred to in the letter as being forwarded with it? 
A. We have a plat there. Whether it was forwarded 

with it, I don’t know. I assume it was. 

Q. Was it attached in order to this letter of February 
28th? A. I do not recall. It came next to it in sequence 
but I doubt it was attached. I don’t know. There is also 
another plat that follows right after it in the same sequence 
which looks like the same thing. 

• ••••*** ## 

Q. Mr. Lubelle, did you find in the file a plat which fol¬ 
lowed close behind the letter just identified in your file? 
A. Yes. 

Mr. Hart: I offer as Plaintiffs for Identification L, a 
plat drawn in ink at the top of which appears * Square 320, 
Washington, D. C.’, and on which is stamped with rubber 
stamp ‘Guy Whiteford Real Estate, Building National 
2432. 

777 (Whereupon, plat referred to was marked ‘Plff. 
for Id. L, 2-26-48, C. M. Mercer’.) 

Q. Mr. Lubelle, you show me here from your file another 
plat drawn in ink with certain parts outlined in red and 
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certain writing in it in green. Was that a part of the file 
when yon examined it? A. Yes sir. 

Mr. Hart. I offer the plat as Plaintiff’s for Identifica¬ 
tion M. 

(Whereupon, the plat referred to was marked ‘Plff. for 
Id. M, 2-26-48, C. M. Mercer’.) 

Q. Mr. Lubelle, do you find in the file a copy of a letter 
from Mr. M. B. Neisner to Mr. Whiteford, dated March 13- 
1939? A. Yes. 

778 Q. Do you have in your file an original letter from 
Guy Whiteford to M. B. Neisner, dated March 17, 

1939? A. Yes. 

• • • • • • • # • ; • 

Q. Do you have in your file any other plats relating to 
this property? A. There is a blueprint entitled ‘Square 
320, Washington, D. C.’ which carries on the reverse side 
thereof in three places the printed stamp of Guy White¬ 
ford. I will see if there are any more. That is all of those 
there are. ! 

Mr. Hart: I ask that the plat just produced and which 
is on a blueprint form be marked Plaintiff for Identifica¬ 
tion P. 

(Whereupon, plat referred to was marked ‘Plff for Id 
P, 2-26-48, C. M. Mercer’.) 

! 

Q. Do you have in your file a copy of a letter dated April 
7, 1939 from M. B. Neisner to Whiteford Real 

779 Estate? A. Yes. 

I 

Q. Do you have in your file original of a letter dated 
March 29, 1943, from Whiteford to Neisner Brothers? A. 
Yes. 


I 
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Q. Mr. Lubele, do you find in your file any other com¬ 
munications between Whiteford and Neisner or 

780 Rosinski and Neisner covering the period down to 
March of 1943, which I have not asked? A. Well, 

there is a letter dated April 3, 1939, from Mr. Whiteford 
to Neisner, and April 4,1939, that has a newspaper clipping 
attached. There are some capital puts on Spring show in 
three pages. There is a letter dated April 5,1939,1 think, 
which belongs to capital puts Spring show. Then, there is 
a letter dated April 19, 1939, and there is a letter April 10, 
1939. I thought there was another one which came later— 
no, that’s all that I know of. Now, I will get out another 
folder and see if there is any more. I doubt it. 

Mr. Hart: I offer as plaintiff for Identification S— 

Mr. Earnest: Are there any answers by Neisner to 
plaintiff in respect to your letters, April 3, 4, 5, 10, and 19, 
or did you intend to merely offer plaintiff’s originals in 
evidence ? 

Mr. Hart: We will develop that. 

Witness: I have given you everything, that is to say, all 
the correspondence. 

Mr. Hart: In other words, Mr. Earnest, the letters I am 
offering now are letters which we had no copies of. We 
will now offer them and enquire further as to 

781 whether there are any answers to those? 

Mr. Earnest: Very well. 

• ••••••••« 

782 Q. Now Mr. Lubelle, with the exception of the 
letters which have been produced and identified, did 

you find in your file any letters from Mr. Whiteford to 
Neisner Brothers or any letters from Neisner Brothers to 
Whiteford? A. There is only one other letter I thought 
I had on the table here, dated in 1943. 

Q. I identified the letter of March 29th? A. That’s the 
one. That is the only other correspondence, and there was 
no answer to that letter, no reply. 

• ••••••••• 
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783 Q. Now, as far as your files are concerned, yon 
have produced all the letters that were located in 
your files between Whiteford and Neisner and Neisner and 
Whiteford? A. As far as I know. This was the file sub¬ 
mitted to me by Mr. Fred Neisner. He stated to me that 
that was the complete file on the Washington property. 
There may be some other correspondence which I have 
not examined which has nothing to do with the problem 
here. 


Q. Mr. Lubelle, do you have in your files a copy of a let¬ 
ter dated May 25,1945, from Mr. Neisner to Mr. Eosinski? 
A. Yes. 


• • • • • • • • • • 

784 Q. Do you have in your file original of a letter 
dated June 5, 1945, from Eosinski to Neisner? A. 

785 Yes. 

• # # • • • • * • * 

» 

Q. Mr. Lubelle, we did not ask for your files today, but 
I show you copy of a wire from Carl G. Eosinski to Jock G. 
Lubelle, 714 Powers Building, and ask you if you recall 
that wire; the same having been previously identified in 
Mrs. Eosinski’s deposition as ‘Whiteford 5’? A. I unques¬ 
tionably received this telegram. It would not be in a folder 
in my office if I did not. 

• • • • * • * • • • 

786 Q. Now Mr. Lubelle, the first letter in point of 
date that has been produced here today as bearing 

on the offer of Wallis & Worch properties to Neisner was 
the letter of January 25, 1939? A. That is the first one 
that has been produced here today, yes. 

Q. Is there in the files as shown by your examination and 
in so far as you know, any earlier letters prior to that date 
offering this property to Neisner by anyone? A. I do not 
know. There may be some older files. 

Q. Just refer to the files furnished to you? A. As far as 
the file furnished to me there is no earlier correspondence 
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of any kind or any information to show that there was any 
presentation of this property to Neisner earlier than that 
first letter. 

Mr. Hart: Off the record— 

(Then followed consultation off of the record). 

787 Mr. Hart: You may cross examine. 

Mr. Earnest: One question. 

Cross Examination 
By Mr. Earnest 

Q. Do you mean, Mr. Lubelle, by your last answer that 
there is no record in your files of the Wallis-Worch prop¬ 
erties ever having been submitted to Neisner prior to Janu¬ 
ary 25,1939 ? A. No sir. I said that so far as the files that 
were given to me are concerned by Mr. Neisner there is no 
record of any prior submission of the property to Neisner. 

Mr. Earnest: Very well then, I do not believe I have 
any questions now at this time until Mr. Neisner testifies. 


78S Fred Neisner, produced as a witness, first being 
duly sworn, testified as follows: 

Direct Examination 

By Mr. Hart 

Q. Mr. Neisner, would you state your full name, please? 
A. Fred Neisner. 

Q. And you live where? A. Rochester, New York. 

Q. And what is your position with Neisner Brothers? A. 
President of the company. 

Q. And how long have you been connected with Neisner 
Brothers? A. Since September, 1931. 

Q. How long have you been President? A. Since Decem¬ 
ber, I don’t know the exact date, 1942. 

Q. And prior to December, 1942, what office did you hold 
with the company? A. Vice President. 
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Q. And when were yon first appointed Vice President of 
the company? A. I am not too positive. I think it was 
around 1936. 

Q. Around 1936? A. I may be wrong about that. 

Q. And prior to that time did you hold any official posi¬ 
tion in the company? A. Not as an officer. 

789 What were your duties prior thereto? A. Well, 
I came into the main office here in 1934 and I did 
some buying and did some real estate work and other work 
around the office. I 

Q. Have you been familiar with the real estate work or 
the real estate end of the Neisner business since 1934, gen- 
rally? A. Since 1935, 1 would say. 

Q. Since 1935? A. Yes. 


791 Q. Now Mr. Neisner, in setting this deposition, I 
advised you by letter in the following terms: “At 

the time of taking the deposition we would like to examine 
all papers and documents in your file relating to the rental 
by you of the Wallis-Worch properties in Washington, 
D. C., and going back as far as 1935 or as far back as your 
records are available.” Do you recall that letter? A. I do. 

Q. In pursuance of that request did you make a search 
of your files to produce all material relating to the rental 
of these Wallis-Worch properties or the offer to you 

792 by any one of the Wallis-Worch properties for ren¬ 
tal from 1935 to 1945? A. I did. 

Q. Was that a careful search? A. I searched to the ex¬ 
tent of telling my secretary that I wanted the complete 
location file on Washington, D. C. We keep all our cor¬ 
respondence on any location filed by cities and states, and 
in case of a city like Washington, where there might be a 
considerable correspondence, we file that usually by city. 

Q. And you instructed your secretary to search your 
files for that material. Now, was all the material which 
was produced as a result of that search turned over to Mr. 
Lubelle? A. It was. 
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Q. And is it true that there was no material furnished 
you by your secretary as a result of that search which 
showd any offer of this property prior to January 19,1939, 
by Mr. Whiteford? A. I did not go through it myself. 

Q. You have not examined it? A. I did not examine it 
completely, no. 

Q. But if that material was not in it when Mr. Lubelle 
examined it, then your secretary did not furnish you that 
material? A. That is correct. 

Q. Have Neisner Brothers intentionally destroyed 
793 any files, and I mean by that, due to storage difficul¬ 
ties or anything of that sort, for years prior to 1939, 
that you know of? A. We have cleaned out some of our 
files. I cannot say to what extent, they have been gone 
through. 

Q. There has been no blanket destruction say of real 
estate files before any particular year, for example, all files 
before 1939 or anything of that sort? A. I am not sure 
of that. There must have been some old things destroyed 
because after all we had locations submitted here since 
1920 which are not in here but what that would be, I am not 
positive. 

Q. Who would know about that? A. Perhaps my secre¬ 
tary. 

Mr. Hart: I have no further questions. 

Mr. Lubelle: May I ask Mr. Neisner one question so we 
can get it on record? 

Mr. Hart: No objection. 

Mr. Earnest: No objection. 

Cross Examination 
By Mr. Lubelle 

Q. It might have been possible there was a prior file de¬ 
stroyed on this matter? A. It could have been possible, 
yes. 
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194 Redirect Examination 
By Mr. Hart: 

Q. You have no knowledge that it was though? A. I do 
not recall. It is conceivable I might have at one time or 
another told them to destroy all locations before 1932 or 
1934, hut I do not recall. 

Q. If that had been done your secretary would know 
about it? A. Yes. 

Q. What is your secretary’s name? A. Miss Moylan. 

Q. Her first name? A. Geraldine. 

Mr. Hart: You may cross examine. 

j 

Cross Examination 

By Mr. Earnest: | 

Q. Mr. Neisner, I am not sure I understand what file has 
been produced here, but I should like to ask you first 
whether or not you have in any file which you have pro¬ 
duced a letter, the original of a letter addressed to Neisner 
Brothers Inc. on November 25, 1933, by Carl G. Rosinski? 
A. I do not know. I have not gone through this file com¬ 
pletely myself. 

Q. Mr. Neisner, I ask you whether or not your file con¬ 
tains an original letter addressed to Mr. J. M. Neis- 
795 ner by J. H. Morganstern, on October 14,1936, where 
he inclosed a map showing certain property in the 
City of Washington? A. I do not know. I have gone 
through this folder. 

Mr. Earnest: No, I do not understand witness’s testi¬ 
mony. 

Mr. Hart: May I suggest this: That Mr. Neisner has 
said that he gave the file to Mr. Lubelle to go over; that 
Mr. Neisner has not himself examined the file; that Mr. 
Lubelle is familiar with the file and what is in it. This 
question, I think, can be answered by Mr. Lubelle. 

Mr. Earnest: I did not understand he was not familiar 
with it. i 
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Mr. Lubelle: I think I can answer those questions for 
you as far as the file is concerned that has been submitted 
to me, and I stated in response to Mr. Hart’s question that 
there is nothing in that folder that was given to me prior 
to 1939, as far as I have examined it. 

Mr. Neisner: Off the record— 

(then followed statements made off the record). 

Mr. Lubelle: Let me say this: That this is some years 
back, you know, something that we only look for 
796 when we have a question about it. That letter came 
a couple of weeks ago, I don’t remember the exact 
time, but Mr. Neisner got it and he gave me the file and in 
the file there was a complete folder. There were these let¬ 
ters which we culled out in 1945 when we first sent that 
letter dated May 25,1945, to Mr. Rosinski in which we sent 
two copies of letters. Now, where these original Whiteford 
letters came from, other than they were now put in this 
folder, I don’t know. If there had been anything prior to 
1939 concerning anybody other than Mr. Whiteford, I 
would not have been concerned with it at the moment be¬ 
cause the only thing that was involved was had it been 
submitted to Neisner by anybody else—the only correspon¬ 
dence we had was correspondence with Mr. Whiteford. 

Mr. Neisner: May I suggest that my secretary be asked 
to bring in the other folder! 

798 Geraldine Moylan, called as a witness, testified as 
follows: 

Direct Examination 
By Mr. Hart: 

Q. Miss Moylan, state your full name? A. Geraldine 
Moylan. 

Q. And how are you employed? A. As Secretary to the 
President, Mr. Fred Neisner. 




127 


Q. How long have you been so employed? A. For a little 
bit more than a year, in this capacity. 

Q. Have yon recently been instructed by Mr. Neisner to 
endeavor to locate certain files relating to the Wallis- 
Worch properties in Washington, D. C.? A. Yes. Not that 
in particular, but the Washington file, to get out the Wash¬ 
ington file for Mr. Neisner. 

Q. Would you state to us, please, what Mr. Neisner’s in¬ 
structions to you were? A. Mr. Neisner’s and Mr. Lu- 
belle’s instructions were to get for them everything in the 
whole file on Washington. 

Q. Everything in the whole file on Washington? A. 
That’s right. 

Q. Were any dates specificed? A. No, I believe not. 

Q. In pursuance of those instructions did you make a 
search of the files of Neisner Brothers Inc. to locate every¬ 
thing in the file relating to rentals in Washington? 
799 A. I have taken the whole file. I have not gone 
through it. 

Q. No. But did you search your files generally to pro¬ 
duce files that would have material you have on Washing¬ 
ton properties? I do not mean, did you search the indi¬ 
vidual files you brought out? A. That’s right. 

Q. Or did you search to locate files that refer in any way 
to Washington properties? A. Yes. 

Q. And did that search include anything in the file re¬ 
gardless of years? A. Yes. 

Q. And did you produce and give to Mr. Neisner every¬ 
thing that you found in Neisner Brothers files which refer 
to Washington properties? A. Yes. 

Q. And are you satisfied that there is nothing in the 
Neisner Brothers file relating to Washington properties 
which was not produced by you and handed to Mr. Neisner? 
A. Yes, I am. 

Q. Do you know whether or not there has been any de¬ 
struction of real estate files in the Neisner Brothers files 
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prior to any certain year ? A. I am sure that there has not 
been. 

Q. In other words, as far as you know, there has 
800 never been any instruction that the files prior to 
1930 or any other year be destroyed? A. No. They 
are supposed to be complete. 

• #•*•*•*•* 

811 Q. Miss Moylan, the files that you have now pro¬ 
duced for us do I understand include all the files 

that you have thus far been able to locate in the files of 
Neisner Brothers relating to Washington locations and 
specifically the Wallis-Worsch locations? A. That is right. 
• ••••••*•• 

After Recess 

By Mr. Hart: 

Q. Miss Moylan, we recessed at approximately ten min¬ 
utes of twelve and it is now approximately 12:30. During 
the interim of that recess what have you been doing? 

812 A. I looked for a J. Herbert Morganstern file, which 
would be a personal file of Mr. J. M. Neisner and I 

have found nothing in that. Then, I happened to think of 
the basement files. I went down there and found there 
were some files that I didn’t even know of there, so I 
looked through the same for a J. Herbert Morganstern 
file and found that there was nothing. I went through all 
the years and I did not find anything pertaining to Wash¬ 
ington that I thought would be of any interest. 

Q. In other words, you have now exhausted, in so far as 
you know, all sources of additional information or any let¬ 
ters or communications with Morganstern, Rosinski or 
Whiteford which in any manner bears on Washington 
properties. Is that correct? A. I think I have. 

Q. And the only additional information which you have 
found and brought up is four letters, dated May 2, 1935, 
November 2, 1944, both from Mr. Morganstern to Neisner 
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Brothers, a copy of a letter, July 14, 1944, from Neisner 
to Morganstern, and a letter of April 5, 1945, to Neisner 
from Morganstern, and a memorandum on J. L. & M. H. 
Schwarts Inc. paper, dated 9-15-44, none of which appear 
to relate to this specific property but all of which in any 
event I had to Mr. Earnest to do with what he likes. Those 
are the only papers uncovered by your further re- 
813 search? A. That is right. There were no maps. 


815 I have removed from the file produced here by 
you this morning marked ‘Washington, D. C., 2-19- 

47, Number 125’, certain letters written during the period 
1944-1945 with respect to letters purporting to be ad¬ 
dressed to Mr. Fred Neisner or to Neisner Borthers as 
appears in that file. I take it that such letters were re¬ 
ceived by Neisner Brothers or Fred Neisner at or about 
the respective dates that the letters bear. 

I ask the reporter to mark as Defendant’s Number 58 
original letter from Morganstern to Fred Neisner, dated 
September 14, 1944. 

(Whereupon, the letter referred to was marked ‘Deft, 
for Id. 58, 2-26-48, C. M. Mercer). 

Original letter from Morganstern to Fred Neisner, dated 
October 13, 1944, with traffic count memorandum 

816 there to attached Defendants Number 59. 

(Whereupon, the letter referred to was marked ‘Deft, 
for Id. 59, 2-26-48, C. M. Mercer). 

Mr. Earnest: Memorandum sent by Fred Neisner on 
October 13, 1944, Defendants Number 60. 

(Whereupon, the letter referred to was marked ‘Deft, 
for Id. 60, 2-26-48, C. M. Mercer). 

Mr. Earnest: Original letter from Morganstern to Fred 
Neisner, dated April 28, 1945 offered as Defendants 61. 
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(Whereupon, the letter referred to was marked ‘Deft, 
for Id. 61, 2-26-48, C. M. Mercer). 

Mr. Earnest: Original letter from Morganstern to Fred 
Neisner, dated May 4,1945, having thereto attached carbon 
copy of letter from Rosinski to Morganstern, dated May 4, 
1945, and carbon copy of letter from Morganstern to 
Rosinski, dated May 4, 1945, offered as Exhibit 62. 

(Whereupon, letters referred to were marked ‘Deft, for 
Id. 62, 2-26-48, C. M. Mercer). 

Mr. Earnest: Original letter from Morganstern to Fred 
Neisner, dated May 14, 1945, with carbon copy of 
817 letter from Rosinski to Morganstern, dated May 11, 
1945, offered as Defendant’s 63. 

(Whereupon, the letter referred to was marked ‘Deft, 
for Id. 63, 2-26-48, C. M. Mercer). 

Mr. Earnest: Letter from Walter M. Bastian to Jack 
G. Lubelle, dated May 15, 1945, more accurately a carbon 
copy of such letter, to Fred Neisner, the original of which 
went to Mr. Lubelle as Defendant’s 64. 

(Whereupon, the letter referred to was marked ‘Deft, 
for Id. 64, 2-26-48, C. M. Mercer). 

Mr. Earnest: Original letter from Carl G. Rosinski to 
Fred Neisner, dated May 14-1945, and carbon copy of letter 
Fred Neisner to Rosinski, dated May 16, 1945, offered as 
Defendant’s 65. 

(Whereupon, the letters referred to were marked ‘Deft, 
for Id. 65, 2-26-48, C. M. Mercer). 

Mr. Earnest: Carbon copy of letter from Fred Neisner 
to Walter M. Bastian, dated May 18, 1945, offered as De¬ 
fendant 66. 

(Whereupon, the letter referred to was marked Deft, for 
Id. 66, 2-26-48, C. M. Mercer). 


r 
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818 Mr. Earnest: A blueprint entitled * Square 320, 

Washington, D. C.’, undated, offered as Defen¬ 
dants 67. | 

(Whereupon, blueprint referred to was marked ‘Deft, 
for Id. 67, 2-26-48, C. M. M.). 

Mr. Earnest: Original letter, Mr. Morganstern to Mr. 
Neisner, dated June 9, 1945, having thereto attached car¬ 
bon copy letter from Morganstern to Walter Bastian, 
dated 6-9-45, carbon copy second letter, Mr. Morganstern 
to Mr. Bastian, dated 6-9-45, carbon copy of letter from 
Mr. Bastian to J. L. & M. H. Schwartz Inc., dated June 7, 
1945, carbon copy of letter from Rosinski to Jock G. Lu- 
belle, dated June 1, 1945, carbon copy of letter of J. L. & 
M. H. Schwartz Inc. to Bastian, dated 5-29-1945, and orig¬ 
inal letter from Edmund C. Wallis to Fred Neisner, dated 
May 25, 1945, offered as one Exhibit, Defendants 68. 

(Whereupon, the letters referred to were marked ‘Deft, 
for Id. 68, 2-26-48, C. M. Mercer’). I 

Mr. Earnest: Original letter from Morganstern to Fred 
Neisner, dated July 16, 1945 offered as Defendants 69. | 

(Whereupon, letter referred to was marked ‘Deft. 

819 for Id. 69, 2-26-48, C. M. Mercer ’.) 

Mr. Earnest: Original letter, Morganstern to Fred 
Neisner, dated July 20, 1945, having carbon copy of letter 
from Rosinski to Morganstern, dated July 18, 1945, like¬ 
wise a carbon copy of letter from Morganstern to Rosin¬ 
ski, dated July 19, 1945, and a carbon copy of letter from 
J. L. & M. H. Schwartz Inc., to R. B. Hollingsworth, dated 
July 19, 1945, offered as Defendants Exhibit 70. 

(Whereupon, the letters referred to were marked ‘Deft, 
for Id. 70, 2-26-48, C. M. Mercer). 


Mr. Earnest: Original letter from Carl G. Rosinski to 
Fred Neisner, dated July 27, 1945, having thereto attached 
carbon copy of letter from R. P. Hollingsworth to J. L. 


I 
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& M. H. Schwartz Inc., dated July 24, 1945, as well as car¬ 
bon copy of letter from J. L. & M. H. Schwartz Inc. to Na¬ 
tional Metropolitan Bank of Washington, dated July 25, 
1945, offered as Defendants Exhibit 71. 

(Whereupon, the letters referred were marked ‘Deft, 
for Id. 21, 2-26-48, C. M. Mercer’). 

Mr. Earnest: Original letter from Rosinski to Fred 
Neisner, dated August 2, 1945, offered as Defen- 

820 dants 72. 

(Whereupon, the letter referred to was marked ‘Deft, 
for Id. 72, 2-26-48, C. M. Mercer).’ 

Mr. Earnest: Central Business District of Washington, 
D. C. Map, having printed in the lefthand margin the name 
Carl G. Rosinski, Realtor, offered as Exhibit 73. 

(Whereupon, the map referred to was marked ‘Deft, 
for Id. 73, 2-26-48, C. M. Mercer’.) 

Mr. Earnest: Original letter from R. P. Hollingsworth 
to Neisner Brothers Inc., dated August 6, 1945, having 
attached there to a carbon copy of letter from Neisner 
Brothers Inc. to J. Eric Powell, the National Metropolitan 
Bank of Washington, dated July 30, 1945, offered as Ex¬ 
hibit 74. 

(Whereupon, the letters referred to were marked ‘Deft, 
for Id. 74, 2-26-48, C. M. Mercer’.) 

Mr. Earnest: Original letter from Carl G. Rosinksi to 
Fred Neisner, dated August 8, 1945 offered as Exhibit 75. 

(Whereupon, letter referred to was marked ‘Deft, for 
Id. 74, 2-26-48, C. M. Mercer’.) 

Mr. Earnest: Original letter from Mr. Morganstem to 
Fred Neisner, dated August 22, 1947, and having 

821 thereto attached carbon copy of letter, Rosinski to 
Morganstem, dated August 21, 1945, offered as one 

exhibit, 76. 


s 
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(Whereupon, the letters referred to were marked ‘Deft, 
for Id. 76, 2-26-48, C. M. Mercer.’) 

! 

Mr. Earnest: A second ‘Central Business District of 
Washingtn, D. C.’ map having in the lefthand margin 
thereof the name ‘ Carl G. Rosinski, Realtor, offered as Ex¬ 
hibit 77. 

(Whereupon, the map referred to was marked ‘Deft, for 
Id. 77, 2-26-48, C. M. Mercer.’) 

Mr. Earnest: Original letter from Morganstern to Fred 
Neisner, dated September 27, 1944, and memorandum en¬ 
titled ‘Washington, D. C. Clerk Count’ offered as Ex¬ 
hibit 78. 

(Whereupon, letter and memorandum referred to were 
marked ‘Deft. For Id. 78, 2-26-48, C. MaM ercer.’) 

Mr. Earnest: Carbon copy of letter from Fred Neisner 
to J. Herbert Morganstern, dated October 13,1944, offered 
as Exhibit 78. 

(Whereupon, letter referred to was marked ‘Deft for 
Id. 78, 2-26-48, C. M. Mercer.’) 

822 Original letter from Morganstern to Neisner, 
dated October 26, 1944, offered as Exhibit 79. 

(Whereupon, letter referred to was marked ‘Deft, for 
Id. 79, 2-26-48, C. M. Mercer.’) ! 

Mr. Earnest: Original letter from Morganstern to Fred 
Neisner, and original telegram from Rosinski to Morgan- 
stern, the letter being dated October 27, 1944, the telegram 
bearing the same date, the telegram being attached to the 
above, offered as Exhibit 80. 

i 

(Whereupon, letter and telegram referred to were 
marked ‘Deft, for Id., 80, 2-26-48, C. M. Mercer’.) 

Mr. Earnest: Carbon copy of letter from Fred Neisner 
to Hugo Worsch, dated October 31, 1944, offered as Ex¬ 
hibit 81. 
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(Whereupon, letter referred to was marked ‘Deft, for 
Id. 81, 2-26-48, C. M. Mercer’.) 

Mr. Earnest: Carbon copy of letter from Fred Neisner 
to Carl Rosinski, dated October 31, 1944, offered as Ex¬ 
hibit 82. 

(Whereupon, letter referred to was marked ‘Deft, for 
Id. 82, 2-26-48, C. M. Mercer’.) 

Mr. Earnest: Original letter from Morganstern to Fred 
Neisner, dated November 3, 1944, offered as Ex- 

823 Mbit 83. 

(Whereupon, the letter referred to was marked ‘Deft, 
for Id., 83, 2-26-48, C. M. Mercer.’) 

Mr. Earnest: Carbon copy of letter from Fred Neisner 
to Morganstern, dated November 10, 1944, offered as Ex¬ 
hibit 84. 

(Whereupon, letter referred to was marked ‘Deft, for 
Id. 84, 2-26-48, C. M. Mercer.’) 

Mr. Earnest: Carbon copy of letter from Morganstern 
to Rosinski, dated November 10, 1944, offered as Ex¬ 
hibit 85. 

(Whereupon, letter referred to was marked ‘Deft, for 
Id. 84, 2-26-48, C. M. Mercer.’) 

Mr. Earnest: Original letter from Morganstern to Fred 
Neisner, dated November 17, 1944, offered as Exhibit 86. 

(Whereupon, letter referred to was marked ‘Deft, for 
Id. 86, 2-26-48, C. M. Mercer.’) 

Mr. Earnest: Original letter from Morganstern to Fred 
Neisner, dated November 18, 1944, having thereto at¬ 
tached carbon copy of letter from Rosinski to Morgan¬ 
stern, dated November 17, 1944, offered as Exhibit 87. 

(Whereupon, letter referred to was marked ‘Deft. 

824 for Id. 87, 2-26-48, C. M. Mercer. ’) 
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Mr. Earnest: Original letter, Mr. Morganstem to Fred 
Neisner, dated December 2,1944, offered as Exhibit 88. 

(Whereupon, letter referred to was marked ‘Deft, for 
Id., 88, 2-26-48, C. M. Mercer.’) 

By Mr. Earnest: 

Q. Mr. Neisner, I show you a letter dated December 11, 
1944, purported to be written by you, and ask you if it 
bears your signature? A. I believe it is, yes. 

Mr. Earnest: I offer that letter as Exhibit 89 and ask 
it be marked at this time, it having been previously identi¬ 
fied as Neisner 1944-3. 

(Whereupon, the letter referred to was marked ‘Deft, 
for Id. 89, 2-26-48, C. M. Mercer.’) 

Mr. Earnest: Original letter from Morganstern to Fred 
Neisner, dated January 13, 1945, having there to attached 
a carbon copy of letter from Rosinski to Morganstern, 
dated January 11,1945, offered as Exhibit 90. 

(Whereupon, the letter referred to was marked ‘Deft, 
for Id. 90, 2-26-48, C. M. Mercer.’) 

Mr. Earnest.: Original letter from Morganstern to Fred 
Neisner, dated January 18, 1945 offered as Ex- 
825 hibit 91. 

(Whereupon, the letter referred to was marked ‘Deft, 
for Id. 91, 2-26-48, C. M. Mercer.’) 

Mr. Earnest: Original letter from Morganstern to Fred 
Neisner, dated January 24, 1945, having thereto attached 
carbon copy of letter from Rosinski to Morganstern, <Jated 
January 22,1945, offered as Exhibit 92. 

(Whereupon, the letters referred to were marked ‘Deft, 
for Id. 92, 2-62-48, C. M. Mercer.’) 

Mr. Earnest: Original letter from Morganstern to Fred 
Neisner, dated January 29, 1945, having thereto attached 
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carbon copy of letter from Rosinski to Morganstem, dated 
January 27, 1945, offered as Exhibit 93. 

(Whereupon, the letters referred to were marked ‘Deft, 
for Id. 93, 2-26-48, C. M. Mercer.’) 

By Mr. Earnest: 

Q. Mr. Neisner, I show yon a letter purporting to be 
written by you under date of February 22, 1945, to Rosin¬ 
ski, heretofore identified as Neisner 1945-81, and ask you 
if that letter bears your signature? A. I believe it does, yes. 

Mr. Earnest: I offer that as Defendant’s Exhibit 
826 94, and ask the reporter to mark it at this time. 

(Whereupon, the letter referred to was marked ‘Deft, 
for Id. 94, 2-26-48, C. M. Mercer.’) 

Mr. Earnest: Original letter from Morganstern to Neis¬ 
ner, dated March 7, 1945, having thereto attached carbon 
copy of letter from Rosinski to Morganstern, dated March 
6, 1945, offered as one exhibit, as 95. 

(WTiereupon, the letters referred to were marked ‘Deft, 
for Id. 95, 2-26-48, C. M. Mercer.’) 

Mr. Earnest: Original letter from Morganstem to Neis¬ 
ner, dated March 19, 1945, having thereto attached letter 
from Rosinski to Morganstern, dated March 16, 1945, 
offered as one exhibit as 96. 

(Whereupon, the letters referred to were marked ‘Deft, 
for Id. 96, 2-26-48, C. M. Mercer.’) 

Mr. Earnest: Original letter from Morganstern to Fred 
Neisner, dated March 21, 1945, from Morganstern to Neis¬ 
ner offered as Exhibit 97. 

(Whereupon, the letter referred to was marked ‘Deft, 
for Id. 97, 2-26-48, C. M. Mercer.’) 

Mr. Earnest.: Original letter from Rosinski to Fred 
Neisner, dated March 2, 1945, offered as Exhibit 98. 
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827 (Whereupon, the letter referred to was marked 
‘Deft, for Id. 98, 2-26-48, C. M. Mercer/) 


Mr. Earnest: Original letter from Rosinski to Neisner, 
dated March 22,1945, dated March 22,1945, having thereto 
attached carbon copy of reply from Neisner to Rosinski, 
dated March 26,1945, offered as one exhibit, as 99. 

(Whereupon, the letters referred to were marked ‘Deft, 
for Id. 99, 2-26-48, C. M. Mercer/) 

Mr. Earnest: Telegram from Rosinski to Fred Neisner, 
dated April 6th, with no year noted, offered as Exhibit 
100 . 


(Whereupon, the telegram referred to was marked 
for Id. 100, 2-26-48, C. M. Mercer/) 


Deft. 


Mr. Earnest: Carbon copy of letter from Fred Neisner 
to Mrs. Wallis, dated April 19, 1945, offered as Exhibit 
101 . 


(Whereupon, the letter referred to was marked ‘Deft, for 
Id. 101, 2-26-48, C. M. Mercer V) 


Q. Mr. Neisner, I show you a letter purported to 
828 be written by you on October 2, 1945, to Carl G. 

Rosinski, wherein you enclosed copies of correspon¬ 
dence with Mr. Whiteford, 1939, and ask you if that letter 
was written by you to Mr. Rosinski on about October 2, 
1945, and at that time you presented carbon copies of cor¬ 
respondence between Neisner Brothers and Mr. Whiteford? 
A. I believe it was although it is not actually signed by me. 

Mr. Earnest: I ask that the letter of October 2, 1945, 
from Fred Neisner to Rosinski, having attached thereto 
carbon copy of letter from Whiteford to Neisner Brothers, 
dated January 25, 1939, and carbon copy of letter from 
Neisner Brothers to Whiteford, dated January 31, 1939, 
and carbon copy of letter from Whiteford to F. Neisner, 
dated February 1, 1939, and carbon copy of letter from 
Neisner to Whiteford, dated February 2, 1939, and carbon 
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copy of a telegram from Whiteford to F. Neisner, dated 
February 3, and carbon copy of telegram from Fred 
Neisner to Wliiteford dated February 3, 1939, and carbon 
copy of letter from Neisner Brothers Inc. to Whiteford, 
dated February 7, 1939, and carbon copy of letter from 
Whiteford to F. Neisner, dated February 8, 1939, 

829 and carbon copy of a letter from Wliiteford to M. B. 
Neisner, dated April 10, 1939, and a carbon copy of 

letter from Guy Wliiteford to M. B. Neisner, dated April 
19, 1939, and a carbon copy of a letter from Wliiteford to 
Neisner Brothers, dated March 29,1943, all of the last men¬ 
tioned carbon copies of letters being attached to the letter 
of October 2,1945, offered as one exhibit, 102. 

(Whereupon, the letters referred to were marked ‘Deft, 
for Id. 102, 2-26-48, C. M. Mercer.’) 

• ••••••••• 

830 By Mr. Earnest: 

Q. Mr. Neisner, I show you a letter purporting to be 
written by you July 30, 1945, to Rosinski, heretofore iden¬ 
tified as Neisner 1945-29. Does that bear your signature? 
A. I believe it does. 

Mr. Earnest: Will you please marked that letter, Mr. 
Reporter as Defendant’s 103? 

(Whereupon, the letter referred to was marked ‘Deft, 
for Id. 103, 2-26-48, C. M. Mercer.’) 

Q. Mr. Lubelle, I show you a letter dated June 13, 1945, 
addressed to Rosinski and purported to be signed by you, 
heretofore identified as Neisner 1945-40, and ask you if that 
bears your signature? A. Yes. 

Mr. Earnest: I ask that be marked as Defendant’s Ex¬ 
hibit 104. i 

(Whereupon, the letter referred to was marked ‘Deft, 
for Id. 104, 2-26-48, C. M. Mercer.’) 
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Mr. Hart: Mr. Earnest, in connection with the 

831 files which have previously been marked in the depo¬ 
sition of Mrs. Rosinski, if there appear any letters 

purporting to have been written by Mr. Neisner on which 
Mr. Neisner’s signature purports to appear, we will stip¬ 
ulate it is his signature. 

Mr. Earnest: Very well. Now, I have a couple of ques¬ 
tions of Mr. Lubelle. 

Jack C. Lubelle, produced as a witness, having been pre¬ 
viously duly sworn, testified as follows: 

Re-Cross Examination 

i 

By Mr. Earnest: 

Q. In the negotiations of the existing leases in Washing¬ 
ton covering the Wallis-Worsch properties, I ask you 
whether or not you carried on any negotiations directly or 
indirectly with the plaintiff, Mr. Guy Whiteford? A. No. 

Q. Did he participate in those negotiations at all? A. 
No. 

Q. I ask you whether or not Mr. J. Herbert Morganstern 
and the late Carl G. Rosinski of Washington, D. C., had 
anything to do with the negotiating of those leases? A. 
Yes. 

Q. Were or were they not the brokers who consummated 
the leases ? A. So far as I know they were the only 

832 ones who were in the transaction from the time I 
was called in to the time the leases were finally 

executed. j 

Q. Do you recall approximately when it was that; you 
were first called in to the matter? A. Oh, I should say 
approximately the year before some time, about a year be¬ 
fore the final execution. ; 

Q. During the negotiations for those leases did or didn’t 
you have occasion to come to Washington? A. Yes. 

Q. And with whom, if anyone, did you consult on those 
occasions in connection with the negotiation of those two 
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leases? A. Mr. Hollingsworth as representative of one of 
the landlords, and Mr. Wallis, and Mr. Worsch, Mr. Bas- 
tian, Mr. Daly, Mr. Rosinski and, I believe, on one occasion, 
Mr. Morganstern was present, may be on two occasions. 

Redirect Examination 

By Mr. Hart: 

Q. Mr. Lubelle, when you speak of negotiations, as asked 
you by Mr. Earnest, you do not purport to cover any 
period prior to about the middle of 1944. Is that correct? 
A. Correct. I am not usually called in to negotiations until 
some sort of a deal has been made and I am called in to 
work on the drawing of leases. 

Q. And you have no personal knowledge of any 

833 negotiations which may have taken place prior to the 
middle of 1944? A. No. 

*•*••••••• 

834 Q. Now, you have now examined all the files which 
have been produced here today and which have been 

previously described, and I ask you whether or not is it 
or is it not a fact that the first letter in these files which 
shows that either Mr. Rosinski or Mr. Morganstern offered 
these Wallis-Worsch properties to Neisner is the letter 
dated September 14, 1944 which has been marked Defen¬ 
dant’s for Identification 58? A. As a matter of fact, that 
is the first date of any letter in the file except what I culled, 
as far as the Whiteford letters are concerned. 


835 Fred Neisner, produced as a witness, having been 
previously duly sworn, testified as follows: 

Re-Cross Examination 

By Mr. Earnest: 

Q. As I understood your prior testimony, as a result of 
questions put to you by Mr. Hart, you have been generally 
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familiar with the real estate transactions of your company 
since 1935. In connection with the negotiations which ulti¬ 
mately resulted in your exchanging leases in Washington 
on the Wallis-Worsch properties, was there anyone on be¬ 
half of Neisner Brothers other than you and Mr. Lubelle 
who participated in those negotiations? Do you know? 
A. I believe my cousin, Mr. Melvin Neisner, was in Wash¬ 
ington. Whether he actually participated there or 
836 just went to look at the location. I don’t know. 

Q. Other than the possible isolated occasion when 
Mr. Melvin Neisner may have interested himself in the 
negotiations carried on by you and Mr. Lubelle? A. That’s 
correct. 

Q. Now, in the negotiations which resulted in the present 
leases, did you have any negotiations with the plaintiff, Mr. 
Guy Whiteford? A. No. 

Q. Did you have any negotiations with Mr. J. Herbert 
Morganstern and Carl Rosinski? A. Yes. 

Q. And did you have any negotiations with any other 
brokers other than those two gentlemen in connection with 
the negotiation of these present leases? A. No. 

Q. Did Mr. Whiteford participate in those negotiations 
to your knowledge in any way whatsoever? A. No. 


j 

837 Q. Mr. Neisner, when you are answering Mr. 
Earnest’s questions with regard to the period of 
negotiations which finally led up to the leasing of 

838 this property, what period did you cover in your 
answers? A. I was covering the period at the time 

of Mr. Morganstern’s letter, I believe, in September, 1944. 

Q. September, 1944. And you did not mean to cover any 
period prior to September, 1944 in your answers as to the 
people who participated in the negotiations? A. I am not 
sure I understand, whether I am answering correctly or 
not. 

Q. Well, let me put it this way: Mr. Earnest asked you 
what brokers participated in the negotiations for the leas- 
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ing of this property and you answered, Mr. Morganstern 
and Mr. Rosinski. Now, when he used the word * negotia¬ 
tions ’ and when you answered the question with regard to 
negotiations what period did you cover? A. I was covering 
the period—I am really talking, well, I do not quite under¬ 
stand several points in this. Outside of this correspondence 
with Mr. Whiteford that has been mentioned here today, I 
have no knowledge whatsoever of Mr. Whiteford in any 
other way. I do not believe I ever met Mr. Whiteford be¬ 
fore. 

Q. I will put it this way: It is true as shown by the cor¬ 
respondence produced today that in 1939 and in 1943 Mr. 
Whiteford, through correspondence, negotiated with you 
in connection with this property? 

Mr. Lubelle. It is quite true the 1943 letters says 
839 nothing about that property whatsoever; just says: 

“I am in business”; nothing about that or any prop¬ 
erty whatsoever. 

A. May I answer it this way: That the negotiations I 
was speaking of when I said that Mr. Rosinski and Mr. 
Morganstern were the only ones did not cover the negotia¬ 
tions we had by letter with Mr. Whiteford. I was not re¬ 
ferring to that. 

Q. In other words, you were excluding the period prior 
to that when you had negotiations with Mr. Whiteford. Is 
that correct? A. Yes. 

Re-Cross Examination 
By Mr. Earnest: 

Q. Do you have any recollection of the two properties 
here involved ever having been submitted to Neisner 
Brothers prior to the time, if we may term it that, that the 
matter was presented or submitted to you by Mr. White¬ 
ford in January of 1939? A. Yes, I do. 

Q. I show you, Mr. Neisner, a carbon copy of a letter 
previously identified in the deposition of J. Herbert Mor¬ 
ganstern as Defendant’s Exhibit 7, and which is dated May 
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2, 1935 and is addressed to Mr. J. M. Neisner. Will 

840 you tell me, please, whether or not you have any 
recollection of ever having seen that letter and in 

particular Paragraph two thereof? A. I cannot say that 
I recall seeing that specific letter. I do have recollection 
of dealings with Mr. Morganstern—some recollection of 
some dealings with him on this particular property. At the 
time I speak of, it included other properties too. 

Q. I show you a second letter, dated November 14, 1^35, 
or rather, a carbon copy of letter previously identified in 
the deposition of Mr. Morganstern as Defendant’s Ex¬ 
hibit Number 8. The letter was addressed to Mr. J. M. 
Neisner in which he makes reference to a prior letter, May 
2, 1935, and ask you whether or not you have any indepen¬ 
dent recollection of ever having seen that particular letter 
or not? A. I cannot say that I specifically remember this 
letter. My answer is the same as to the previous question. 

Q. And I also show you a letter dated January 13,1939— 
actually dated 1938, but by agreement of record dated 1939, 
addressed to Mr. J. M. Neisner, previously identified in 
Morganstern deposition as Defendant’s Exhibit 28, and ask 
you whether or not you have any recollection of ever having 
seen that particular letter? A. I do not recall that par¬ 
ticular letter. 

Q. I show you a letter dated October 14,1936, addressed 
to Mr. J. M. Neisner by Mr. Morganstern, or a carbon 

841 copy of such letter, heretofore identified in Mr. Mor¬ 
ganstern’s deposition as Defendant’s number 21, and 

a second carbon copy of a letter from Morganstern to Mr. 
J. M. Neisner, dated November 4, 1936, heretofore identi¬ 
fied in Morganstern’s deposition as Defendant’s Exhibit 
22, and ask you whether you recall specifically ever having 
seen either of those two letters? A. I cannot recall spe¬ 
cifically. 

Q. And I ask you the same question with respect to let¬ 
ter dated November 12, 1936, heretofore identified in Mor¬ 
ganstern’s deposition as Defendant’s Number 13? A. I 
cannot recall that specific letter. i 
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Q. Now, who is Mr. J. M. Neisner? A. He was my father, 
at that time President of the company. 

Q. And is he still living? A. No. 

Q. When did he die? A. On November 9th or 11th, 1942. 

Q. Could it be possible that he may have maintained a 
separate file in respect to letters addressed to him relative 
to locations for which you have not yet searched? A. I do 
not believe so. Any such letters would have been in fold¬ 
ers of Mr. Morganstem. 


954 Charles H. Sandford the witness named in the 
annexed notice, being of lawful age, and being first 

duly sworn in the above cause, testified on his oath as 
follows: 

Direct Examination 
By Mr. Hart: 

Q. What is your full name, please? A. Charles H. Sand- 
ford. 

Q. How are you employed at the present time? A. I am 
Real Estate Director of Grayson Robinson Stores, Inc. 

Q. How long have you been so employed? A. Since Jan¬ 
uary 1, 1946. 

Q. How were you employed prior to January 1,1946? A. 
Prior thereto, I was a real estate broker in New York for 
approximately a year. Previously thereto, with Edison 
Bros. Stores, 315 Washington Avenue, St. Louis, Missouri, 
as Real Estate Manager. Prior thereto, W. T. Grant for 
16 years, being Real Estate Manager from September 1936 
until October 1941. 

Q. During exactly what period were you employed by 
W. T. Grant Company? A. From November 11, 1925 until 
October 22, 1941. 

Q. While working for the W. T. Grant Company, did you 
ever have any correspondence with the Plaintiff, 

955 Guy Whiteford? A. I did. 

Q. Do you recall about when that correspondence 
first started? A. In the early summer of 1938. 
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Q. Did you ever meet Mr. Whiteford personally prior to, 
say, 1943? A. I did. 

Q. Did Mr. Whiteford submit any Washington proper¬ 
ties to the W. T. Grant Company while you were with 
them? A. He did. 

Q. While employed by the W. T. Grant Company, did 
you ever have any correspondence with Carl G. Rosinski, 
of Washington? A. I did. 

Q. Did you ever meet Rosinski, now deceased? A. I did. 

Q. Are you familiar with some properties in Washington, 
located at Twelfth and “G” Streets, N. W., on the south¬ 
east corner, known as the Wallis and Worch properties? 
A. I am. ! 

Q. Were those properties ever submitted to Grant Com¬ 
pany with a view to Grant Company leasing them while 
you were with that company? 

Mr. Earnest: At this point, may I make this gen- 
956 eral objection: That any and all evidence and testi¬ 
mony that this witness might give, or documents 
which he might identify, relative to the submission of the 
Wallis and Worch properties to W. T. Grant Company is 
wholly irrelevant and immaterial to any issue in this case, 
and I reserve the further right to object to any such evi¬ 
dence in respect to its admissibility at the time of the 
trial. 

I make this general objection at this time to the question 
now pending and to all allied questions and will not renew 
my objections with respect to each particular question. 

Mr. Hart: Let it be understood that that objection runs 
to the entire deposition of Mr. Standford, being taken this 
morning. 

Mr. Earnest: That is agreeable. 

(The pending question was repeated by the reporter.) 

A. They were. j 

By Mr. Hart: 

Q. Do you recall who first submitted those properties to 
you? A. Mr. Whiteford. 
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Q. Thereafter, did you ever have any correspondence or 
personal conversations with Mr. Rosinski about the same 
properties? A. Yes, both. 

957 Q. Thereafter, after their first presentation, did 
Whiteford and Rosinski act jointly in presenting 
these properties to Grant? 

Mr. Earnest: I object to that question on the ground it 
calls for a conclusion, and I do not think that the witness 
is competent to answer that question. 

Mr. Hart: (to the witness) Will you answer it, please, 
subject to that objection? A. Well, I can’t answer whether 
they acted jointly. I did receive correspondence from both, 
and I talked to both; on at least one occasion, maybe more, 
both Mr. Whiteford and Mr. Rosinski were present at the 
time we discussed the matter. 

By Mr. Hart: 

Q. Then, if I understand your testimony, they both wrote 
letters to you with regard to the property, and on at least 
one, and probably more, occasions you talked personally to 
them together about the leasing of these properties? A. 
That is correct. 

Q. Did you visit Washington in June of 1938 in connec¬ 
tion with these properties? A. I visited Washington in 
connection with these properties either in late June or early 
July, 1938. 


958 Q. When was that, according to your best recol¬ 
lection? A. Right at the end of June or the early 
part of July, 1938. 

Q. Do you recall what you did in Washington on that oc¬ 
casion? A. Yes; I went to Whiteford’s office and went over 
the Wallis property, went through the Worch property. I 
remember going through the Worch property from the 
cellar to the roof—it was a good building. I remember 
having met Mr. Wallis. Mr. Wallis had an office with a 
lot of ships models around. I recall it very vividly. We 
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discussed in general the proposal that had been made to the 
Grant Company for the leasing of the several properties. 

I don’t quite recall the details involved in the proposal, 
or what my counter-proposals might have been. I do re¬ 
member the inspection. I do remember having met the 
gentleman in question. I do remember having stated that 
a new building would be necessary on the corner 

959 properties. I do recall having requested that some 
effort be made to acquire frontage on “F” Street 

in order to tie the subject property into what I considered 
to be the best foot traffic in Washington, namely, “F” 
Street traffic. 

Q. Did Mr. Whiteford accompany you when you went to 
see Wallis and Worch? A. Yes. 

Q. Did Mr. Rosinski accompany you, do you recall? A. 
Yes. 

Q. Do you recall whether some time about October 15, 
1938, Mr. Rosinski and Mr. Whiteford called on you at your 
office at the W. T. Grant Company in New York? A. I re¬ 
call it very, very well. They both did call on me. 

Q. Do you recall what occurred on that occasion? A. As 
I recall, they were trying, as real estate brokers, to bring 
the deal to a head. 

Q. What deal was that? A. The deal for the Wallis;and 
Worch properties. As I recall, they were unable to pro¬ 
vide any “F” Street property at the moment because of 
some lease on the “ F ” Street property expiring after pos¬ 
session might be had by the Grant Company of the Wallis 
and Worch properties. 

Q. In other words, they were trying to arrange to tie in 
some additional properties on “F” Street with the 

960 Wallis and Worch properties that were available; is 
that correct? A. That’s correct. It was an assem¬ 
blage. 

Q. Do you recall whether or not you visited Washington 
relative to the rental of these properties in February of 
1939? A. No, I couldn’t at the moment recall the Febru¬ 
ary ’39 visit. 
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Q. I call your attention to two telegrams and one letter 
which have previously been identified in a deposition taken 
of Mr. Whiteford as “Grant 27,” “Grant 28,” and “Grant 
29,” and ask you if they serve to refresh your recollection 
in this matter? 

(Discussion off the record.) 

A. Do you have any other correspondence around that 
might refresh my memory? Frankly, I am blacked out 
here. 

Q. I call your attention to a telegram previously identi¬ 
fied in Whiteford’s deposition as “Grant 1,” a letter identi¬ 
fied as “Grant 35,” letters identified as “Grant 31,” and 
“Grant 30,” and ask you if they serve to refresh your 
recollection in any way? A. These telegrams and this let¬ 
ter of February 15, 1939, and my letter to Mr. Whiteford 
of February 15, 1939, do recall to mind, particularly Mr. 
Whiteford’s letter of the 15th, wherein he asked or sug¬ 
gested to the Grant Company that $5,000 be paid for 
961 an option on the property. This subject correspon¬ 
dence does recall to me the events of around that 

date. 

Q. You do recall, then, going to Washington around 
that date? A. Yes, I recall having gone to Washington. 

Q. Do you recall what occurred there at that time? 

Mr. Earnest: His testimony is that he came around in 
February 1939. 

The Witness: Around the middle of February, 1939. 

A. As I recall, at that time, we found it impossible— 
definitely so—to tie in the “F” Street property, and it also 
seems to me that it was further determined that it was an 
impossibility of closing a small alley running from 12th 
toward 11th Street at the rear of the Wallis and Worch 
properties. 

I also believe that Mr. Wallis had increased his ideas of 
rental at that time. 

By Mr. Hart: 

Q. Do you recall whether you saw both Mr. Whiteford 
and Mr. Rosinski on that visit? A. I saw Mr. Whiteford, 
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because Mr. Whiteford provided me with, my return—ob¬ 
tained for me my return transportation to New York, as I 
had requested in one of my wires. 

Q. Do you recall whether you saw Mr. Rosinski? A. I 
am not sure. 

Q. You mentioned that in both your visits in the 

962 latter part of June and early July 1939, and your 
visit in February 1939, that you saw a Mr. Wallis. 

Do you remember which Mr. Wallis this was? A. I don’t 
recall Mr. Wallis’ first name. It might have been given 
me and slipped my mind. But I do recall that Mr. Wallis 
was a man probably in his early forties, and I recall that 
he had an office embellished with a lot of ship models. I was 
told he was a yachting enthusiast. I recall there was some 
conversation about a ship’s clock that he had on his desk. 
It was a rather unusual clock, to my way of thinking. 

As I recall, he was a man, probably not very tall, prob¬ 
ably 5 foot 6, with dark hair, smooth shaven. 

Q. On either of the two visits which you made to Wash¬ 
ington that you have described, did you see Mr. Hollings¬ 
worth and Mr. Powell, of the National Metropolitan Bank? 
A. I met some people in a bank, but I do not recall the 
names. Neither do I recall the name of the bank. 

Q. Do you recall who was with you when you saw those 
people in the bank, if anyone? A. I was with Mr. White- 
ford. I remember being with Mr. Whiteford. I don’t re¬ 
call whether there was anyone else with me or not. 

Q. Do you recall why you were at the bank and 

963 what you did there? A. The bank represented one 
of the property ownerships, as I recall. Which one, 

I don’t recall. i 

Q. In the presentation of the Wallis and Worch proper¬ 
ties to you or to the Grant Company while you were with 
them, you have said that both Mr. Whiteford and Mr. Ro- 
sinsld carried on this presentation of the properties; is that 
correct? A. That’s correct. 
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Q. Would you recall which of them you had the most 
dealings with in connection with it? A. I believe I had more 
dealings with Mr. Whiteford than I had with Mr. Rosinski. 

• •*****•*• 

964 Q. Mr. Sandford, you have told us that on one oc¬ 
casion, about October 15, 1938, both Mr. Rosinski 

and Mr. Whiteford called on you at your office at Grant 
Company, New York, relative to this matter. 

Do you recall whether Mr. Whiteford ever called on you 
in your office in New York about this property on any other 
occasions? A. Yes, I am sure that he did. 

Q. Would you have any idea of approximately how many 
times? A. Oh, it would he difficult for me to approximate 
the number of calls. 

Q. More than once, you think? A. That would be a hard 
question for me to answer, Mr. Hart. 

Q. Do you recall whether Mr. Rosinski ever called on 
you at your office with Grant, New York, in connection with 
this deal, other than on the one occasion in October 1938? 
A. He may have. I recall very vividly the two 

965 brokers calling on me in October of 1938, and I am 
inclined to believe that I was visited by both of them 

subsequent thereto; but as to the number of calls made, I 
just couldn’t recall. I do keep a diary, but I do not have 
the diary in the office. I have all of my diaries going back 
to 1929 at home. If I had thought to bring it in, I could 
have given you first hand information. 


971 Cross Examination 
By Mr. Earnest: 

Q. Mr. Sandford, how long have you known the Plain¬ 
tiff, Guy Whiteford? A. Ten years. 

Q. What has been the nature of your relationship with 
him during that 10-year period? A. Real estate broker to 
chain store representative. 
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Q. Have you had a great many transactions, or real 
estate transactions with him during that period? A. 

972 No, sir. 

Q. How many, would you say? A. One. 

Q. The only one that you have had is this Grant deal? 
A. Yes, sir. 

Q. That did not culminate in a lease? A. No, sir. 

Q. In the letters which you have identified, apparently 
the last letter written by you is on February 5, 1940, in 
which you advise that the last time you went to Washington 
to meet Mr. Wallis in the Bank, “—we did not get very 
far—” and you saw no occasion to make a special trip there 
unless some definite proposition was outlined to you in ad¬ 
vance. Is that correct? A. That’s correct. 

Q. Do you recall prior to that letter when you had last 
had any correspondence with either Whiteford or Rosinski 
with respect to the leasing, or possible leasing, of the 
Wallis and Worch properties? A. Off hand, I would imag¬ 
ine it would have been in ’39. 

Q. You had reached a point, had you not, around April 
of 1939, as shown by the letter previously identified as 
“Grant 15,” where you found it impossible to negotiate the 
type of lease that you were interested in? A. That is 
correct, sir. 

973 Q. You had no correspondence with Mr. White- 
ford in respect of possible leases of these two prop¬ 
erties from and after February 5, 1940? A. I do not be¬ 
lieve I did. 


Q. I show you a carbon copy of a letter dated July 18, 
1940, addressed to Mr. George A. Young, Jr., of the W. T. 
Grant Company, and ask you whether or not you have ever 
seen the original of that letter, supposed to have been writ¬ 
ten by the late Rosinski in reference to the properties here 
involved? A. I don’t recall having seen it, Mr. Earnest, 
but I must say that all correspondence to all men in the 
Grant Company went over my desk. 

Q. Who was Mr. Young? A. Mr. Young was one of my 
negotiators. He was the junior member of the department. 
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Q. I show yon the letter previously referred to, which 
has been marked for identification as “W. T. Grant 15,’ ’ 
and I next show you a letter dated July 19, 1940, and ask 
you if that bears your signature? A. That bears my signa¬ 
ture. 

Q. You will notice you make reference to the letter of 
Rosinski addressed to Mr. Young under date of the 18th, is 
that correct? A. That is correct. 

974 Mr. Earnest: The witness has identified original 
letter to Rosinski, previously identified as * 1 Grant 

14.” 

By Mr. Earnest: 

Q. In your letter you say your decision with reference 
to the location in Washington had not changed “since our 
last discussion with you. ’ * A. That is correct. 


976 By Mr. Hart: 

Q. Mr. Sandford, you have stated that it was you recol¬ 
lection that when this property was first presented to Grant 
Company in ’38, there was a plat submitted with the pres¬ 
entation; is that correct? A. That is correct, sir. 

Q. Do you know who submitted that plat? Do you recall 
that? A. No, I don’t recall. 

Q. Do you recall who first presented the property to you? 
A. I believe Mr. Whiteford presented it. 

Q. Do you recall now why the Grant Company did not 
take the Wallis and Worch properties under a rental agree¬ 
ment? A. Because we could not obtain “F” Street 

977 property at about the same time we could obtain the 
“G” Street properties, further complicated by, one, 

the increase in rental ideas as expressed by Mr. Wallis, 
and, two, the cost of erecting a new building on the Wallis 
property. 

Mr. Hart: I have no other questions. 

• ••••••••• 
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982 Edward S. Mesnier the witness named in the an¬ 
nexed notice, being of lawful age, and being first 

duly sworn in the above cause, testified on his oath as 
follows: 

Direct Examination j 

By Mr. Hart: 

Q. Mr. Mesnier, what is your full name? A. Edward S. 
Mesnier. 

Q. How are you employed? A. I am employed as a 
Negotiator for W. T. Grant & Company, Real Estate De¬ 
partment. 

Q. How long have you been employed by Grant? A. 
Since January 1 , 1927. 

Q. While working for Grant, did you ever have any cor¬ 
respondence with Mr. Whiteford with regard to leasing 
property on the southeast corner of 12th and “G” Streets, 
N. W., known as the Wallis and Worch properties? A. 
Yes. 

Mr. Earnest: At this point I will make the same general 
objection, that the evidence and testimony which this wit¬ 
ness might give, having to do with possible leasing by 
Grant of these two properties in Washington, can have no 
possible bearing and is not material or relevant to the 
issue involved in the case, which relates solely to the 

983 Neisner Bros., and I therefore make that general 
objection, and will not continue to make objections 

to each specific question, reserving unto myself also the 
right to make any appropriate objections to the admissi¬ 
bility of this evidence in the event this deposition should 
be offered at the trial. 

Now you may proceed, Mr. Hart. 

By Mr. Hart: 

Q. Mr. Mesnier, while employed by the Grant Company, 
did you have any correspondence with Carl G. Rosinski, 
now deceased, relative to the leasing of the same property 
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I just asked you about in the case of Mr. Whiteford? A. 
Yes. 

Q. Did you ever talk with Whiteford about this 

984 property, personally? A. Yes. 

Q. Did you ever talk to Rosinski personally about 
the property? A. Yes. 

Q. Did you ever talk to them together about the prop¬ 
erty, when they were both present? A. Yes. 

Q. Did you visit Washington in about February 1939 in 
connection with these properties? A. Yes. 

Q. Are you refreshing your recollection from some mem¬ 
orandum? A. Yes, I have a memo here, signed by me and 
addressed to Mr. Sandford, who was then the Real Estate 
Manager of the Grant Company, reporting an interview I 
had with the several owners. 

Q. When was that memorandum made? A. February 
13, 1939. It is a report on my visit to Washington, D. C., 
on Thursday, February 9, 1939. 

Q. When you went to Washington on that occasion, 
whom did you see there? A. I saw Mr. Rosinski and Mr. 
Whiteford, and in company with these gentlemen I saw 
Mr. Wallis, the owner of the property on the corner of 12th 
and “G” Streets. 

985 I also interviewed Mr. Worch, the owner of ad¬ 
joining property on “G” Street. 

Q. Mr. Whiteford and Mr. Rosinski were both with you 
when you saw Mr. Worch, or either of them? A. Yes. In 
fact, on one occasion only Mr. Rosinski was present, and 
on another occasion only Mr. Whiteford was present. 

Q. Was there some occasion when they were both pres¬ 
ent? A. Yes. 

Q. That is all in connection with the same visit, different 
times during the same visit, is it? A. Yes. You see, when 
I went to Washington—when I went to Washington I went 
to the office of Mr. Rosinski. Mr. Whiteford came over 
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from his office and joined me there in the discussion of this 
property. j 

Q. Did yon, on that trip, see anyone in the National Met¬ 
ropolitan Bank, particularly Mr. Hollingsworth or Mr. 
Powell, or anyone else? A. I don’t remember. 

Q. With the exception of this visit to Washington, do 
you recall any other personal conversations with either 
Mr. Whiteford or Mr. Rosinski, or both of them, with 
regard to the property? A. Well, I made a number of 
trips to Washington over a period of time. I haven’t any 
exact dates, but I remember that there were numer- 
986 ous trips. 

Q. Do you recall about what years those trips 
were? A. Yes. They began in 1938 and ended about 1940. 
That is my recollection. 

Q. On those occasions, would you see both Mr. Whiteford 
and Mr. Rosinski? A. Not always. Sometimes I saw only 
Mr. Rosinski. At other times, both Mr. Rosinski and Mr. 
Whiteford. 

* • • • • • • • • i • 

IV. 

EXHIBITS 

1002 Plaintiff’s Exhibit 1 

June 27,1938 

Mr. C. H. Sandford, 

Real Estate Manager, 

W. T. Grant Company, 

1441 Broadway, 

New York, New York. 

Dear Mr. Sandford: 

You know we have had considerable correspondence 
about your company locating here in Washington, your 
attitude being that your company would like to be here if 
they could get what they wanted. 
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Mr. Rosinski and I have had a number of talks abont 
yonr locating here as you have also had correspondence 
with him, and he with you a number of times, and, so that 
the records may be clear and you would know that you were 
free to discuss same with me or Mr. Rosinski, Mr. Rosinski 
and I are equally interested in locating you here in the 
city. We would both participate in any deal if we could 
work out something that would be agreeable to you. 

You naturally want to get on F Street, and if you will let 
us work with you, we will have you on F Street in the eleven 
hundred block in about five years. In the meantime, you 
would need to take a Twelth and G Street frontage and 
we would get you the entrance on F Street by at least 1943. 
However, the leases could be signed for the “F” Street 
property now. This would include what I have indicated 
on the map in green pencil. The 12th Street and the G 
Street property (marked in red pencil) would be available 
within a reasonable time. You will note that the F Street 
property would include the Wise Shoe Store, Crosby Shoe 
Store and the Berger Hosiery Store. This would give you 
a very fine entrance on F Street and to all intents and pur¬ 
poses would be an F Street store. Of course, there are 
some details to be worked out, and we would need your 
fullest cooperation. You would have the finest location in 
the city—much better than Murphy’s eventually, as the 
eleven hundred block is a much better block than the twelve 
hundred block as it is nearer to Woodward and Lothrops. 

I do not need to tell you how hard it is to get in on the 
North side of F Street anywhere between 11th and 14th 
Streets. You are sold on the city and you are convinced 
you could do a splendid business here, therefore, why not 
come down and spend a day with Mr. Rosinski and myself 
and let us work out this deal for your company. 

For your information, I beg to advise you that Wool- 
worth’s, shown on the map at the Northwest corner of 12th 
and F Streets, wanted to enlarge and take in the property, 
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located to tlie North of them, marked Saks Fur Company, 
and The Latch String Cafe, and the owner wanted $250,- 
000.00 each for these properties. 

1003 Business in Washington is, and always will be, 
good, as, regardless of what happens to the rest of 
the country Washington will always get the best of it. Ap¬ 
propriations have been made for a new War Department 
building to cost $26,000,000 and a* new Social Security 
building to cost $14,000,000 when completed, and to which 
will be transferred several thousand clerks that are now 
in Baltimore. The building permits in Baltimore last year, 
(where you have a very fine store) only amounted to 
$15,000,000 and in 1936 the building permits were only a 
little over $14,000,000. 

You, of course, know that the thirteen hundred block of 
F Street is not suitable to your company due to the thirty 
foot alley in the rear. It is absolutely impossible for you 
to get in the thirteen hundred block on the North side, as 
Kann’s, who own the Homer Building, and who are the 
lessors for most of the Murphy holdings, would npt be 
willing to put another Five and Ten Cent Store in the same 
block with Murphy and weaken their present lessee.' 

Murphy’s rent bill amounts to over $200,000, and their 
gross business is in excess of $3,000,000. They recently 
took over Bizik’s, which I show on the map, being a 24 foot 
frontage, at a rental of $35,000 a year plus taxes. 

May I hear from you immediately. 

Very truly yours, 

Guy Whitefoed. 
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1004 Plaintiff’s Exhibit 2 

June 28,1938. 

Mr. Guy Whiteford, 
c/o Whiteford, Inc., 

Southern Bldg.—15th & H Sts., 

Washington, D. C. 

Dear Mr. Whiteford: 

Replying to yours of the 27th, we are interested in the 
location at #1115-17 F Street, together with the property 
at #1110-1120 G Street, Washington, D. C. 

However, the question of possession of the F Street 
property in 1943 is not to our liking. Also, the 10' store on 
Twelfth Street shown as a flower store would have to be 
included in the F Street property; otherwise we would 
have a bottle-neck in the most valuable section of the space. 

What kind of a deal can you submit to us on this location, 
and is there absolutely no possibility of getting possession 
of the F Street frontage before 1943? 

Yours very truly, 

. W. T. Grant Company, 

Chas. H. Sandford 
Real Estate Manager. 

1005 Plaintiff’s Exhibit 3 

June 30,1938 

Mr. C. H. Sandford, 

Real Estate Manager, 

W. T. Grant Company, 

New York, New York. 

Dear Mr. Sandford: 

I hand you herewith a letter that I received from Mr. 
Rosinski yesterday and which gives the data concerning the 
various properties which we are discussing. 

Very truly yours, 

Guy Whiteford. 
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1006 Plaintiff’s Exhibit 4 

CARL G. ROSINSKI 
Realtor 

Business Property Leasing 


Homer Building 
Washington, 1). C. 
National 9254 


Mr. Guy Whiteford, June 29,1938 

Southern Building, 

Washington, D. C. 

Dear Mr. Whiteford: 

In the matter of the proposed location of the W. T. Grant 
Company in the square bounded by F. G. 11th and 12th 
Streets, please be advised that an assembly of the neces¬ 
sary area can be accomplished as follows: 


1. Lot designated as “A” on the enclosed plat, having a 
frontage of 75.08 feet on G. Street by a depth of 125 
feet on 12th Street, I believe can be had at a rental of 
$40,000.00 per year plus taxes, for a term of 30 to 50 
years; 

2. Lot designated as “B”, having a frontage of 25 feet 
on G. Street by a depth of 128.67 feet, together with 
alleyway leading to 12th Street, having dimensions 3.67 
by 100.08, I believe can be had at a rental of approxi¬ 
mately $16,000.00 plus taxes; 

3. Lot designated as “C”, having a frontage of 28.67 feet 
by a depth of 75.08, can be made available at a rental 
of approximately $10,000.00 gross per annum; 

4. Lot designated as “D”, having a frontage of 30.29 feet 
by a depth of 100 feet, I believe can be had at a rental 
of $27,000.00 gross for 10 years, $30,000.00 gross for 
10 years and $32,500.00 gross for 10 years, with a 
longer lease available, subject to negotiations; 

5. Lot designated as “E” which I believe can be made 
available at a rental of $18,000.00 plus taxes per an¬ 
num ; a requirement being, however, that rental at the 
rate of $18,000.00 plus taxes, per annum, take effect im¬ 
mediately, and the new tenant to take over the lease 
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held by the present tenant, which calls for a rental of 
$12,000.00 gross minimum guarantee per annum, this 
lease having produced an excess rental of $800.00 to 
$900.00 per annum; 

1007 6. Possession of these properties can be had as 

follows: 

Lot “A” 60 to 90 days 
“ “B” 3 to 6 months 
a December 14, 1941 

“ “D” On or about April 1,1943 
“ “E” April 30, 1943 

7. Taxes on the various properties, where they must be 
paid by the tenant, are as follows: (computed on ground 
only) 

Lot “A” $9,032.00 
“ “B” $2,383.00 
“ “E” $2,826.00 

In my opinion, this is the only possible assembly of prop¬ 
erties in the necessary area that can be made available on 
F. Street in Washington. There is no other spot where 
such an area can be assembled, nor is there any possibility 
of securing such an assembly with immediate possession of 
all properties. 

If your client is interested, therefore, in locating in 
Washington, they will find that their only chance is in leas¬ 
ing these properties, as above set out, with possession of 
the F. Street fronts delayed a few years. Along this line, 
I would like to call your attention to the fact that the 
Murphy Company enjoy their present location only because 
of the fact that they were willing to gamble on securing the 
necessary F. Street frontage to give them their present 
representations. As you know, Murphy originally had only 
24 feet on F. Street. They were fortunate, shortly after 
taking their lease, in securing an additional 24 feet. About 
5 years later, 24 feet additional were added, and just re¬ 
cently the Rizik property was added, giving them 24 feet 




161 



more, for which they are reported as paying $35,000.00 per 
t year, plus taxes. 

Furthermore, I would like you to know that a good por¬ 
tion of the Murphy frontage, namely the west 48 feet, they 
hold under lease only until 1943, with the possibility that 
„ they will have to give up this frontage at that time, should 
S. Kann Sons Company, owners of the property, decide to 
r move their department store to this property, and the ad¬ 
joining one, which they have owned for some time, and 
which they erected for the purpose of their own occupancy. 

If your clients are interested, also it will he absolutely 
necessary that they take all of the properties in their pres- 
' ent condition, and that any and all remodeling, rebuilding, 
etc., be done at their expense. I have negotiated with these 
owners a number of times and know definitely that, under 
no conditions, would they contribute towards the cost of 
improvements, nor would they permit a tenant to borrow 
on their property for the purpose of securing the necessary • 

funds to erect the improvements., 

Very respectfully, 

Carl G. Rosinski 

CGR/c 

1062 Plaintiff’s Exhibit 35 j 

November 9, 1938 

Mr. Charles H. Sandford, 

Real Estate Manager, 

W. T. Grant Company, 1 t 

1441 Broadway, 

New York, New York. 

i 

Dear Mr. Sandford: 

I acknowledge receipt of your letter of the 7th inst, and 
permit me to express, both for myself and Mr. Rosinski, 

» our thanks and appreciation for your expression of confi¬ 
dence. However, we neither one want to take, or receive 
any credit for being honest. We should only be censured 
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if we should prove otherwise, and from a business stand¬ 
point alone, if we had no other motive, it would pay us to 
be fair and straightforward in our dealings. 

There is only one instance where we might be criticized 
in this case and in these negotiations, and that is that we 
are supposed to be the representative of the owners, as 
it is to them we expect to look to for our compensation in 
the event we make a deal with your concern, but we can 
say without hesitation, and you and the others of your 
company, whom we have contacted, will bear us out that 
we have, and are today, standing ready to trade to the 
utmost to serve your interests, because we, as real estate 
operators of years experience, know how hard it is to 
secure clients for deals as large as this, and we know that 
it is imperative that we have your fullest confidence in 
order to negotiate a deal for you, as there are many fac¬ 
tors involved and it entails a large expenditure on your 
part, and you must know that you are right before you go 
ahead—you cannot make any costly mistakes. Therefore, 
there was much data, information and facts relative to 
Washington that it was our obligation to place fairly be¬ 
fore you. In fact, no real estate man can add or detract 
from a location, but he can, if properly equipped, serve the 
lessee by assembling valuable data, and once a company 
such as yours, with gentlemen with years of experience, 
have the facts, they can act in an intelligent and safe man¬ 
ner and arrive at a proper decision from their standpoint, 
as they are more familiar with business conditions, and 
financing and the many other factors and hazards that 
enter into an outlet such as this, and the decision which 
they reach naturally is going to be sounder than that of 
any real estate man, therefore, Mr. Rosinski and I both 
feel that it is our obligation, before you gentlemen arrive 
at a final decision, to call your attention to certain other 
factors surrounding this deal, and, in so doing, will you 
kindly understand that it is only done in a spirit of help- 
fullness, and represents our honest convictions, and, while 
it is true we would not do it, and could not afford to do 
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it if it were not for the possibility of eventually profiting 
thereby in the way of a commission, you gentlemen know 
that this is a natural attitude and it does not mean that we 
are prejudiced, or are willing to commit ourselves to state¬ 
ments that we do not believe in order to try to make a deal, 
as whether this deal is made or not, we will both still be 
going along, and, while we would be disappointed to see it 
fail, we would know that we had done our best and that we 
only saw the matter from one angle, while you must look 
at all sides, and we realize if you gentlemen do not come 
to Washington now you will still, from your many outlets, 
be able to show each year a substantial profit, and you will 
eventually come in here, but the purpose of this letter 
1063 is for us, if possible, to try to convince you gentle¬ 
men that you should come in now—that it is to your 
advantage because, if you are not honestly sold on the 
idea of coming in now, we feel that it will have been our 
fault, because we failed in some respect to properly give 
you a long range picture of Washington and failed to con¬ 
vince you that you would, and could do such a profitable 
business that you could not afford to pass up this location. 

Therefore, with one other final observation as this pre¬ 
liminary statement, may we respectfully say to you gentle¬ 
men that we feel, and have felt since about September 15th, 
that you gentlemen were not one hundred per cent sold 
on Washington, and that in all likelihood you were not 
going to proceed with this location, so, therefore if your 
Board does reject this matter on the 14th, while we will 
be very much disappointed, we will be somewhat prepared 
for it, but our keenest disappointment will be in the fact 

I 

that we were not well enough equipped and fortified with 
data and knowledge of Washington to convince you gen¬ 
tlemen on the advisability of acting now, because you nat¬ 
urally have the necessary funds, so it simply means if 
you turn this proposition down, that we have not shown 
you the advisability of opening this outstanding deluxe 
store with national representation, even if it requires your 
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company to pass up three or four, or even a half a dozen 
other outlets in smaller cities in the next one or two years. 

We say we have not properly sold you on Washington 
for the reason that you, the officers, directors, and con¬ 
trolling gentlemen in this organization, are, or were still 
with the feeling that the various owners in this assembly 
of property should, and would be willing to contribute 
something to the cost of the improvements. May I hon¬ 
estly, sincerely and very respectfully ask each member of 
your Board would you, if you owned any one of these five 
most desirable properties, be willing to mortgage your 
property, after you had acquired a competence, in order 
to secure W. T. Grant Company, Woolworth, Kresge, Mur¬ 
phy, Newberry, Shulte, or any, or all of the companies ’ 
names on a lease? You would not, because you would not 
need to. These gentlemen have something most desirable, 
and after all we cannot honestly expect them to do this, 
as there is no great inducement and there are some draw¬ 
backs, which you as business men will recognize. One 
owner, Wallis for instance, has about twelve tenants now, 
(these being on the ground floor) and many others up¬ 
stairs. He, as well as the other owners, have no vacant 
property—no weak occupants, because they have in most 
cases a small amount of space and they are well able to 
assume that obligation of rental, and I hardly need to 
point out to you that a small raise from each of the nu¬ 
merous tenants which Wallis has, amounts to considerable 
at the end of fifty years, and this will occur often, because 
he is not required to give long term leases and neither do 
they want long leases, so the actual net results to Wallis 
and these other people will be that if you get the property, 
they, in the long run, will not get as much rental as they 
would if you failed to take it, and it will be a tough job, 
on our part, in some instances to convince those five owners 
that they should take W. T. Grant Company as a tenant. 
We assure you there is still a lot of work for us to do if 
you decide to go through with this deal, as we still have 


i 
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to get the various names of these owners on a lease along 
the lines that we have outlined to your company. 

May we again honestly assure you that we plead guilty 
to your statement that we have been honest and fair in 
our presentation. We told you in the beginning that we 
had been working on this assembly for months, prior to 
contacting you, trying to convince these owners that they 
should lease to you and have one tenant only, and the fig¬ 
ures which we have given you do not and did not leave a 
gap, or margin for trading, but in some cases they 
1064 may be a little lower than we can get them to agree 
to, while in other cases, with a definite commitment, 
we will be strengthened and may be able to secure you some 
kind of a concession, but there was one thing we wanted 
you to know from the outset, and if we had not already told 
you this we would not have been the proper gentlemen to 
negotiate for you, because we would have been time 
wasters, and that is—that the owners would not contribute 
one dime to the cost of the improvements. We tried our 
best, and are trying now to make you know that this is not 
that kind of a site, neither is Washington that kind of 
city, where a deal needs to be sweetened up to the point 
of the owner investing additional capital in order to get 
an A-l tenant. 

We have assembled for you a hundred per cent location 
—three street frontages, and a possibility, that would 
prove a fact, that in a short space of years we would get 
for you the fourth street frontage, namely, Philipsborn, 
shown on the map and discussed with your Mr. Sandford, 
also the first floor of the property marked Corcoran Fire 
Insurance Company, which would give you everything, 
eventually, between the Peoples Drug Store, and Harris 
Jewerly Store on Eleventh Street. This Eleventh Street 
frontage would look directly into Woodward and Lothrops. 
You would have, with the two street frontages that you 
could acquire now, the best five and ten cent store location 
in Washington; you would have with the three street front- 





166 


ages (when yon get F Street) something that conld never 
he duplicated in Washington; you would have, when we 
acquire for you the fourth street frontage, the finest five 
and ten cent outlet in America. 

The location we have submitted to you is getting harder 
to deal on every day, every month or every year that you 
delay in coming into Washington will cost you that much 
more. If you turn down this site at your Board meeting 
on the fourteenth, Washington will still be a good city that 
you would like to be in, and some morning one, two or five 
years from now you will be again sitting around a table to 
consider a poorer location in Washington, because this one 
will be gone, and you will then be determined to come here 
and be required to take something that you would not now 
consider, and one that would look very poor compared to 
this spot, and the improvements that you will place on 
that location, and the stock that you would place in that 
store, and the preliminary expenses of opening will be 
just as great, or greater than will be required for this one 
hundred per cent “natural” spot. 

Why will you gentlemen not now, if you are thinking of 
turning this location down, come back to Washington—at 
least half a dozen of you—and stay here four or five days 
and see Washington’s buying power the day or two before 
the payroll is due, and then see it pay day. Take your car 
and try to drive anywhere in the downtown area, or on the 
arteries leading to Washington from eight o’clock to nine 
o’clock, and from three-thirty until five-thirty. Try to 
walk on the sidewalks (which are the widest of any city 
in the world) during these hours. Try to eat, if you please, 
in any one of the hundreds of restaurants—see a cafeteria 
that was opened by a leading chain of the United States, 
namely, the S. and W. in what was thought to be by us, 
and them a sixty per cent location, and where the manager 
says today it is the largest cafeteria in the United States, 
feeding about eight thousand people daily, notwith- 
1065 standing that in the same building there are two 
other restaurants; and learn that the check average 
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for this cafeteria is the highest that they have in any one 
of their other eight places of business; also hear the man¬ 
ager say, as he has to me, that they thought when they 
opened that restaurant it was a noon business only and it 
has gone beyond anything they could have conceived. Hear 
also an executive of the Peoples Drug Store at Eleventh 
and G Streets say that when they opened this drug store 
at what was formerly a hardware store, they thought it 
was a quiet day corner and a dead corner at night, but they 
found out instead of thirty employees that they had had 
across the street, they needed 103, and out of their chain of 
over fifty it immediately jumped to first place. 

I would beg to state to you gentlemen that Murphy has 
only been in Washington a few years and they paid an all 
time record high for the rental of another piece of twenty- 
five foot frontage on F Street they were so anxious to en¬ 
large their frontage, and in the short space they have been 
here they have opened the finest store on Upper Four¬ 
teenth Street; have taken over one of the old department 
stores on Seventh Street at a huge expenditure; and have 
a new outlet at 8237 Georgia Avenue, Silver Spring, Mary¬ 
land. These additional outlets naturally were not done 
on any representation of any real estate men, but were 
decided upon with the sheets before them showing the 
profitable business of Washington, D. C. 

You would be, to our mind, in a unique position because 
you would be coming in after a number of the others were 
tied up on long term leases, and you would be acquiring 
the best, with the advantage of having modernistic im¬ 
provements and equipment. You would also be getting in 
before a number of the other well known concerns come 
here, because you well know there are many strong five 
and ten cent companies that do not have as yet Washington 
representation, and they are going to get it, but there will 
be probably less likelihood of their coming in for a while 
if you open now. 
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Mr. Rosinski and I both have had, since we assembled 
this location, inquiries from several five and ten cent con¬ 
cerns and requests for information as to what we could 
acquire for them, naturally we have not given them, up to 
this time, any encouragement for the obvious reason that 
it takes a lot of time to make a deal of this kind and we 
have one started with you, and for the reason that the most 
important thing that a real estate man must do is to estab¬ 
lish confidence before it is possible to consummate any 
deal, it takes personal contact and time to do this. We have 
gained that confidence from you gentlemen and we have 
worked hard, and will continue to do so to try to merit 
same. As an indication of same, your Mr. Sandford and 
Mr. Mesnier both know that Mr. Rosinski had in his hand 
a cash sale offer for one of these F Street properties, which 
would have paid him a very nice commission, and he went 
down to the bank and said to the Trust Company. “I am 
here on a very peculiar mission. I have a cash offer in my 
pocket for your F Street property, but I hope you do not 
take it. I am compelled to submit it because a prospective 
purchaser made the offer voluntarily to me. He is a client 
of mine, and I must make a report to him, but you know 
that I have had, and have today negotiations pending that 
will take, not only this property, but four others of a larger 
area, and, as it would be a long term, if negotiated, I would 
rather take my chances on making the larger deal. ,, 
1066 He pointed out to the bank why he thought it would 
be better for them to make a deal with W. T. Grant 
Company. Fortunately the bank decided that they wanted 
long term income, and did not wish to sell, but they now 
have four offers to lease the property, if they can get pos¬ 
session, this property being the Wise Shoe Company. 

Therefore, we hope you gentlemen will advise us as early 
as possible your decision in this matter. We say again 
that we will be extremely disappointed if you do not au¬ 
thorize us to negotiate for this assembly. However, we 
know we have something good and if you do not take it, 
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we have hopes of making a similar deal, and will then, after 
receiving your decision if it is not favorable, feel free to 
proceed to attempt to negotiate a deal for a long term, 
before some other broker heats us to it. In the meantime, 
we have kept this very quiet and you have not had any 
other competition dealing for this site, which has been 
another factor in your favor. 

I enclose you herewith a clipping from last night’s Star, 
showing an offer made, (which will probably be approved,) 
for $2,000,000 for all of the vacant real estate in our small 
financial center at 15th and H Streets, which is two blocks 
north of the United States Treasury. I understand a huge 
development is planned for this property, which, when 
finished, is to be leased to the Government with provision 
made to turn it into private space later on. j 

I took from the Editorial page of the Saturday Evening 
Post and gave to your Mr. Sandford an article showing 
that if no further new bureaus are created in the next 
eight years that, simply to provide for the expansion of the 
present bureaus, the Government will need 8,500,000 feet 
of additional space. This would mean fifty-five new build¬ 
ings as large as the largest office building that we have in 
the city. You can realize how many additional employees 
this would require because whether we agree with it or not, 
the Government is in business to stay and there will not 
be any curtailment—any more than that a change of party 
could wipe out these bureaus. Any one who gets elected 
today will do so by promising additional jobs and Wash¬ 
ington will benefit thereby, and you taxpayers in other 
cities and states will pay the bill for the employees here, 
because this army in Washington is here to stay with re¬ 
inforcements on the way. j 

I consider Mr. Rosinski one of the best equipped leasing 
experts in the country and the very best in Washington. 
He is a square dealer and conservative in his statements. 
He, I believe, summed up the situation to me yesterday 
in a few remarks. He said, “Whiteford, I am disappointed 
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in that we have failed so far to show these gentlemen that 
they cannot afford any longer to stay out of Washington 
—that it would be more profitable for them to operate 
here than in any other city; that it would be cheaper for 
them to come in now; that their estimate of gross business 
is far below what they can do and also that this site can¬ 
not now be equalled, and, in fact, there will never be a 
superior one assembled. We have not properly shown 
them that Washington is not like other cities. These gen¬ 
tlemen are right in saying they must be on the north side 
of the street, and in eliminating the thirteen hundred 
block, which is good, but not as good as the eleven and 
twelve hundred blocks. In fact, the eleven hundred block 
is far superior to the twelve hundred block. This location 
is right at the door of Woodward and Lothrops, who 
1067 have a $15,000,000 business, and if they took out of 
the twelve hundred block Murphy and Company and 
Woolworth’s, they would then see the eleven hundred block 
of F Street, as we see it, and would realize that the G 
Street and Twelfth Street frontage of this site, being 
nearer to Kresge, Palais Royal and Woodward and Lo¬ 
throps, is superior in itself to the Murphy and Wool- 
worth’s location.” Mr. Rosinski also said that at the price 
quoted, these gentlemen would be getting this site at much 
under its real value, because it is the same situation that 
existed at the southwest corner of Eleventh and F Streets, 
that is now occupied by Peoples Drug Store. If the owner 
of this property had known how good it was, People’s 
would never have been able to negotiate the favorable lease 
that they did. I wish I could make each one of you gentle¬ 
men know, as we know, that this Twelfth Street and G 
Street location is about fifty per cent better than the owner 
knows it is. I respectfully say to you that it will be a 
distinct shock to them when, after several years, they see 
what a tremendous business a new store will do, built on 
their property, because it is a well known fact among 
chain operators, and real estate men that if a site is not 
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developed to its highest and proper use, it cannot he known 
by the average person how really good it is. This site is 
made for your kind of business. 

I would suggest also that if you gentlemen have any idea 
of passing up this location, that before doing so you call 
for Mr. Rosinski to come to New York, and you gentlemen 
sit around the table and let him show you by facts and 
figures, (not sales propaganda) how good Washington is, 
and what the many other progressive chains that he has 
dealt with think of this city and their outlets in comparison 
to others. Why would Graham McGee (Lerner’s) double 
his frontage and pay for the improvements—not because 
he wanted to give Mr. Rosinski a real estate commission, 
but because they would rather spend their surplus in 
Washington even if it required passing up some other 
locations in other cities. 

I wish you gentlemen knew today how fortunate you 
would be if we could tie this property up for you for fifty 
years on anywhere near the basis we have outlined to you. 
You know there is one monopoly that the Government, or 
the law cannot reach, or legislate against and that is the 
“monopoly of location.” You have your chance to get a 
permanent franchise to do business on the best chain store, 
site now, and I say, without fear of contradiction, the best 
that will appear in the next twenty-five years, because no 
one is going to move Woodward and Lothrops. 

As a nation grows so must its national capital grow. 
When you open outlets in other cities, they must he proyen, 
and this is only done after you open your doors. This is a 
proven location already—the business is there waiting. 
You can get more than your share of it and you will be 
operating at a lower rental figure than your competitors, 
and if you underestimate your gross business, you will be 
doing yourself an injustice. 

We know that your Mr. Sandford and Mr. Mesnier are 
clever, experienced real estate men, and, while they have 
not made any expression to us, we honestly feel that their 
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report must be necessarily favorable on this site, as they 
were quick to observe certain things that even we had 
overlooked. 

1068 Since writing the above, I have talked to Mr. 

Small, one of the gentlemen who made the twenty- 
four foot F Street lease for Murphy; negotiated the Four¬ 
teenth Street location and Seventh Street and Georgia 
Avenue locations. He did not know why I was inquiring. 
I asked him the following and here are his answers: 

Question: “What business is Murphy doing on F 
Street?” 

Answer: “A little over $3,000,000.” 

Question: “What did they pay for the F Street (24' 
front) ?” 

Answer: “$34,000 plus taxes and they, the lessee, paid 
the commission to me.” 

Question: “What size store have they on upper Four¬ 
teenth Street?” 

Answer: “55 feet by 200 feet.” 

Question: “What is their gross business?” 

Answer: “$700,000.” 

Question: “How do you know this?” 

Answer: “Because it is a percentage lease and we are 
paid on that basis.” 

Question: “How much money did they spend in remod¬ 
eling Seventh Street?” 

Answer: “About $140,000.” 

Question: “How much business are they doing?” 

Answer: “I do not know exactly but they are not as 
well pleased with Seventh Street as they are with Four¬ 
teenth Street and their F and G Street stores, but they are 
doing a very satisfactory business on the basis of their 
rent, which is about $35,000 a year.” 

Mr. Small went on to say that, as I knew, Seventh Street 
gets black trade and they must necessarily make lower 
prices. I asked him how much business do they figure each 
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clerk should do, and he said: “Well, I believe the figures 
used to be $10,000 a year, but I have learned that in their 
F and G Street location they are going ahead of this. 

We thank you for your consideration and await your 
early advice. 

Very truly yours, 

Guy Whitefobd. 

1082 Plaintiff’s Exhibit 44 

January 4, 1939 

Mr. Charles H. Sandford, j 

Real Estate Manager, 

W. T. Grant Company 

1441 Broadway, , 

New York, New York. 

Dear Mr. Sandford: j 

I am enclosing you herewith several clippings taken from 
the local papers showing a general review of business con¬ 
ditions in Washington during the past year, which, I think 
you will agree with me, show a very healthy growth. 

We now have the data concerning the Wise matter^ and 
the following is dictated by Mr. Rosinski, who is familiar 
with the matter. 

I am advised by the representative of the owners of the 
Wise Shoe Building that they have been granted judgment 
for possession of that property, with the further informa¬ 
tion that the actual decree will be signed today. I assume, 
of course, that Wise has the right to appeal, but will un¬ 
doubtedly be unable to raise the necessary bond, which, as 
you know, would be very heavy. The chances of getting 
possession of this property, therefore, are now very good 
We are, of course, up against the proposition, as we have 
previously advised you, that the owners have in their pos¬ 
session many offers to lease, one of which I know is an 
$18,000.00 a year net offer. 

This information is forwarded to you for whatever it 
might be worth, for, as you know, the bank will act on these 
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offers just as fast as possession is actually given. If this 
property, therefore, is of interest to you, it is imperative 
that you act immediately, otherwise it will undoubtedly be 
tied up for a ten or fifteen year period with no chance of 
possession. 

I hope the new year will be a very prosperous one for 
your company, and with kind regards to you from both Mr. 
Rosinski and myself, I am 

Very truly yours, 

Guy Whiteford. 

1084 Plaintiff’s Exhibit 46 

January 16,1939 

Mr. Charles H. Sandford, 

Real Estate Manager, 

W. T. Grant Company, 

1441 Broadway, | 

New York, New York. 

Dear Mr. Sandford: 

This acknowledges your letter of the 10th, the delay of 
which was caused by the fact that since Tuesday I have 
been away on my honey-moon. I am sure you will agree 
with me that this is sufficient reason for delaying answer¬ 
ing your letter. 

I note what you say very carefully, and I agree with you 
thoroughly where you say, “This is still the obstacle on 
which you do not seem to be able to help us. Have you any 
suggestions.” 

I am, therefore, writing you for help and advice in the 
matter, as you and the gentlemen who control your com¬ 
pany have had much more experience in business matters 
than either Mr. Rosinski or myself, contacting, as you do, 
many people in various cities in the United States, and I 
know that a company with a standing such as that of W. T. 
Grant & Company, with some five hundred stores, is a 
most desirable tenant, and is so looked upon (and right¬ 
fully so) in every state in the union, and property owners 
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are very fortunate in having their property leased on a 
long term with a definite assured income, such as they are 
sure to get when W. T. Grant Company sign a lease, and 
where you have made and will continue to make such deals 
where the owner is justified, and only too anxious to erect 
the improvements thereon. The owners not only securing 
in return a splendid tenant, but also receiving a very good 
return on the money which they have invested for the im¬ 
provements. 

However, neither Mr. Rosinski nor I would deserve the 
fine confidence and consideration that you gentlemen have 
given us if we had failed to disclose, either through ig¬ 
norance or intentionally, actual facts as they existed at the 
time we presented this property, and which today prevail. 
We are faced with the situation outlined below, which you 
are partially familiar with, but it cannot be entirely clear 
to you (and would not be to me if I were in your position) 
without your being here on the ground and knowing the 
gentlemen that own, or control this property. It is for the 
reasons set forth below that we place the facts before, you 
honestly and ask you for advice in the matter as to the 
procedure. 

1—The major part of the holding is the Wallis property. 
This property has been in the Wallis family for a number 
of years. Mr. Wallis, Sr., conducted, at one time, a res¬ 
taurant on the Twelfth Street frontage. He was very fru¬ 
gal, worked very hard and was able to do, before he died, 
approximately what he had long planned, namely, to leave 
the property free of any encumbrance to those who fol¬ 
lowed after him. Outside of this property, we do not under¬ 
stand that he left any sizeable amount in cash. There are 
a number of heirs, but the property is controlled by Mr. 

Wallis, Jr. and the National Metropolitan Bank. 
1085 Mr. Wallis is a man of simple tastes. He lives- 
now, and will continue to live very conservatively. 
He does not want a lot of cash, or he would have sold the 
property years ago, or would now. He wants a definite 
fixed income and he wants the other heirs to have an assured 
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income. I think he figures some of them should not have a 
lot of money at one time. That was the reason he placed 
a high sale price on the property—he does not want to sell 
it. This particular bank is the most conservative in Wash¬ 
ington—they will not allow money to be borrowed by this 
estate, they say there is no necessity for it, because they 
have no vacant stores. They have some dozen small ten¬ 
ants on the ground floor with numerous tenants above who 
pay their rental promptly, as they are anxious to stay there. 
The total, as you know, that they receive is practically as 
much as they would get under a lease with Grant Company. 

I personally think it would be better for them to have 
one tenant and it was on this theory that we worked on the 
owners for months, but, while they are apparently willing 
to lease, the bank feels at times that they have a kind of 
moral obligation to their tenants, (as they would have great 
difficulty in getting space elsewhere as desirable) and they 
also feel that not being required to make long term leases 
and, with the present policy of the Government headed di¬ 
rectly toward inflation, that they are better off with short 
term leases, even though (which would be necessary) they 
had a lease with you that called for reappraisals and ad¬ 
justments at certain specified intervals, because now when 
they have ten or a dozen tenants, every few months some 
lease is expiring and they have other applicants for the 
space, and in many cases they get slight increases, and 
you can understand that a small increase from each ten¬ 
ant is a very sizeable amount in a few years when it is the 
sum total of all the various raises of their several lessees. 

In fact since these negotiations were started with you 
gentlemen, we were very close to a world war, (I suppose 
it is about a fifty-fifty bet as to whether we will get one in 
1939, or 1940) and during those few days when it looked 
as though it either could, or would start momentarily, the 
bank and Mr. Wallis both said to Mr. Rosinski that they 
felt a war might very materially change business condi¬ 
tions in this country. There undoubtedly would be a huge 
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demand for goods, which would be reflected in rentals and 
all business would skyrocket. 

2— On the Worch property on G Street, very much the 
same condition prevails, as, since we started dealing for 
you, Mr. Worch, an eighty-odd year old gentleman, that 
you met, has died. He was, as you will agree, a very con¬ 
servative old gentleman. Not the kind that wanted to mort¬ 
gage his property in order to secure a tenant, but rather 
took great pleasure in leaving it clear to those that were 
dependent on him. There is now a bank in this matter as 
co-executor. 

3— You know Mr. Graham McGee of Lerners better than 
we do, of course. He has a small holding on Twelfth Street, 
but he bought that building and put out real cash for it 
simply for the purpose of getting a little more room in the 
rear so that his F Street store would be deeper. You have 
the particulars of this and the huge amount of cash he paid 
to make his F Street store more attractive. Not only did 
this same company do this, but they took an additional 
twenty-four odd feet on F Street, and the owner would 
not advance one dime toward the improvements, and I feel 
sure you will agree that they made a large expenditure on 
the F Street property, notwithstanding he had already 
modernized the front of a small store, and naturally the 
work had to be done over again when he acquired a larger 
frontage. 

Now, in view of the fact that you know that the Lerner 
Company is now getting substantially as much money for 
the first floor as you would be paying, and in view of the 
large expenditure he has already made for his own 
1086 business on F Street which is smaller in volume than 
yours would be, and I think his improvements were 
equally as high, or more in proportion to his volume, than 
yours would be, do you feel that it would be possible for 
you to get the Lerner Company to advance anything toward 
improvements in order to secure you as a tenant, because he 
now has something that will readily rent, and there will 
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always be a tenant for it because it is not a huge amount 
of space. 

3—In regard to the Wise property and the Crosby prop¬ 
erty, Mr. Rosinski is better able to state the facts than I 
am, but he has partly done so in telephone conversations 
and in our interview with you in New York, but some 
changes have occurred since that time. 

The Wise lease was made in depression times, but the 
ink hardly had dried on the lease before Washington came 
back with a bang, being flooded with an all time high in 
Government employees, topping, as it does now, the former 
high mark that existed on November 12,1918, the day after 
the Armistice. Naturally this has been reflected in in¬ 
creased business,—proof of which is before you in your 
folder covering Washington. Actual statistics and figures 
show Washington retail business to be ahead, in the main, 
and in a more healthful condition than in any one of the 
many cities listed. I feel sure this statement has been 
supported time and time again by facts which we have for¬ 
warded to you. Therefore, the owners of the Wise property 
feel that they secured a lucky break, because when Wise was 
in trouble apparently in some of the other cities (but mak¬ 
ing money here) and wanted to get out of some of their 
other leases in less profitable cities they operate in, (which 
you are familiar with) but wanted to retain this store, the 
bank insisted on possession to the point of having their 
attorney present to argue as to why possession should be 
had, notwithstanding the lease was to 1943. 

Wise naturally wants to stay there. (They spent $40,000 
in improvements—so some one approved the locations be¬ 
fore they came in.) They even communicated with my 
brother, an attorney, and wanted him to argue in their 
behalf in New York as to why they should be allowed to 
stay until the expiration of their lease. They knew my 
brother, who is the attorney for the Washington Real Es¬ 
tate Board, was an expert on real estate matters, but he 
takes no cases unless he has a definite fee before he goes 
into the matter. They lost this hearing, and possession has 
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been ordered. I believe they have noted an appeal. I am 
not an attorney and I naturally do not know what will be 
the outcome. I would think they would be required to put 
up a high bond and then the right of an appeal may be 
denied them, because the Judge who passed on this matter 
knows, by bona fide evidence, that many offers have been 
submitted, and that there are offers in with deposits from 
lesses, who want the space, at a higher rental, and who will 
make all of their own improvements. There is an offer in 
also to purchase the property, and when it was turned 
down, the New York party said, “Put your price on the 
property, just make a definite sale figure that you will 
take.” The bank that represents the owners said that they 
did not want to sell the property, but wanted an assured 
income,—and they had it offered from those whose rating 
we are perfectly satisfied with. “All we want to do is to 
get possession of the property, and we are ready to go 
ahead and accept a lease, and we have several to pick 
from.” 

The bank has been very nice to Mr. Rosinski and myself, 
as we notified them in June that you gentlemen were inter¬ 
ested in this property. Naturally they knew your concern 
and regarded it most favorably. We told them it would be 
right after Labor Day before any definite proposal in writ¬ 
ing with a deposit would be submitted. They said, “Well 
we won’t be ready and won’t do anything before that time 
and probably not then, but we are going to make a 
1087 lease long before 1943, as we have proposals from 
others who are willing to pay us a bonus from now 
on, in order to be assured they will have this property five 
years from now.” Now, since that time, Wise has made 
it possible for them to get possession, and they say they 
would not be conscious of their obligation to the owners 
if they passed up these definite offers that are in to lease 
the property (with checks attached thereto) and waited 
indefinitely for something that we may bring in from you 
gentlemen. They feel that Mr. Rosinski and I have failed. 
They think we are not good real estate men, because we 
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have failed dismally to convince you gentlemen, (who are 
daily looking for new outlets) that this is not only one of 
the best cities in the United States for you to be in, but 
that this is the best and only location left in Washington 
for a large Five and Ten Cent to a Dollar Chain Store to 
get. They know Washington by talking to you smart chain 
people, and the smarter chains, like yourselves, will not 
consider the south side of F Street, but only the north 
side between Twelfth and Thirteenth. 

In the twelve hundred block, you and any one else wanting 
large space, in my opinion, are barred from getting in. 
Murphy Company—the owners of the Homer Building, and 
Woolworths have seen to that, because Woolworth took 
the corner and acquired an “L” shaped piece which ex¬ 
tended in the rear of their F Street frontage. Murphy, 
already with a large frontage, and a large rent bill, took 
over Riziks at a record all time high in rental (much more 
than your company would be required to pay for better 
space that we are offering you in the eleven hundred block), 
but they did this to keep such companies as yours out of 
the twelve hundred block and to protect themselves for the 
future. Now, when they took the Rizik space at this record 
all-time high rental, they had the gross business before 
them of previous years operating, and they knew what it 
would cost in percentage of sales to acquire this additional 
space on F Street, and they were satisfied. 

Practically all of the remaining frontage Kann owns, 
as you know, which includes most of the space occupied by 
Murphy, and he owns the additional space on the west to 
the corner, and he does not wish to do anything to his 
major tenant, namely, Murphy that would not be pleasing 
to them, so he will not, therefore, lease the remaining space 
to any other chain company, so he has said, because we 
tried to get him to lease to you, and I have personally 
talked to Mr. Bergunder in your behalf, and you have since 
contacted Mr. Bergunder, or your company, because Mr. 
Bergunder told me so. This, therefore, leaves only the 
eleven hundred block, and commenting further on the Wise 
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property, the owners feel that Mr. Rosinski and I have 
not present this matter to you with the proper facts, be¬ 
cause they naturally know that you do now—or will later 
want to come into Washington; that an outlet here would 
be profitable, and they realize that now practically six 
months have elapsed since we presented this matter to 
you. We have told them naturally that you have been here 
and seemed to approve the site—doing this in your behalf 
in order to hold them in line and try to keep them from 
making a lease which would spoil this assembly. We then 
told them you would be ready for definite action after 
Labor Day, or over four months ago. Since that time, 
offers have gone in with checks. Mr. Rosinski put one of 
them in, because he could not help himself—it came from 
another broker who knew he stood in well with the bank 
and who wanted his help. We told you what he said at the 
time he presented this offer, and that while he was obligated 
to put the offer in, he hoped the bank would not accept it. 

The first proposal that Mr. Rosinski had was to buy the 
property and we were both much relieved when the Board 
decided it did not wish to sell the property, as naturally Mr. 
Rosinski wanted to make the larger deal with your com¬ 
pany, as there was more commission in it. Since that time, 
he has been compelled to put in another offer to lease the 
property. Now we are told by the bank that we have not 
sold you gentlemen on this location and that some other 
brokers, who know Washington better and who are better 
fortified with the facts and figures, and are better 
1088 able to present the property to chains, have sold 
their prospective lessees by securing written pro¬ 
posals with deposits from companies with ratings that they 
approve, and who do not require the owners to put up one 
dime toward the cost of improvements, and they know that 
the broker who made the Lerner deal next door, (and nu¬ 
merous others) was also able to show his prospective lessee 
that the owners in this “hot spot” were not required to do 
this in order to get tenants that suited them as to type of 
business and responsibility. The bank now says tq us 
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that we have no proposal in from yon gentlemen—that 
they have nothing in front of them to act on from you, and 
on the contrary, they do have definite proposals to lease 
and they have no reason to think (inasmuch as six months 
has elapsed) such a definite concrete proposal, that will 
meet competition, will be presented by us in your behalf. 

We have told the bank we felt we would have a proposi¬ 
tion, and even at the expense of a great loss to Mr. Ro- 
sinski he has conscientiously talked and worked, attempting 
to hold off the bank in accepting the offer that he has in, 
from his client, and attempting to get them to delay on the 
other offers so that he would make the larger commission, 
but now, naturally, if you gentlemen are not going to take 
this space, he wants to make a deal, and the commission 
that he will get from the lease that he has already ten¬ 
dered for a long term would be a very substantial one. If 
the property is leased (which it surely will be soon) by 
some other broker, he gets nothing. 

In view of the fact that you gentlemen recognize that 
this is the only location that you can get that would be 
approved by your company, he and I have felt that you 
would place in our hands a definite proposal to lease this 
property, and he would profit to a greater extent. That 
is the reason we have talked against the other proposals. 
Now the representatives of the bank feel that you gentle¬ 
men do not want the property to the extent of doing what 
some one else is willing to do in order to get it, and in the 
final analysis the party who wants the property the most 
(other things being equal) is probably going to get it, pro¬ 
vided they take action at a time when it is available. There¬ 
fore, frankly we do not know what to say to the bank. They 
say other brokers have produced where we have failed and 
the property that the other brokers offered to their pro¬ 
spective tenants was, and is, the same thing that we have 
offered to you, with the same possible volume going by the 
door. 

Since writing you the above, I have talked to Mr. Ro- 
sinski. He asked the bank, who controls the property, if 
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they would forget all about the suit and allow Wise to stay 
in, if he presented them (the bank) with a certified check 
for $18,000, which would pay a years rental, and give them 
a ten year lease. This years rental to apply on last years 
rent, and they would sign a new lease to agree t6 pay 
promptly, at $18,000. The bank said, “No, they would 
not consider Wise any more. They had their chance and 
we have better propositions in from concerns that we are 
satisfied with. We just would not want them at any rental 
figure.’’ | 

5—In respect to the Crosby holding, the situation is prac¬ 
tically the same, except they have a tenant able and willing 
to pay the rental until 1943, and one who, in our mind, so 
appreciates this franchise of doing business at that loca¬ 
tion that they will be looking very soon for the opportunity 
of enjoying this franchise by arranging for renewal of 
their lease for a long term. They will be required, and will 
probably agree (because if they do not, some one else will), 
to give the owner a substantial increase in order that he 
(the owner) may share in the increased prosperity of 
Washington which will be enjoyed by the tenant who oc¬ 
cupied these premises in years to come. Every indication 
of the present financial policy of the present Government 
is that rentals will be higher. Even though the dollar may 
not buy as much, there will be, undoubtedly, more dollars 
in circulation of undetermined value. 

1089 The owners of this property are also along in 
years. I understand when they made the present 
lease with Crosby, they wanted more rental for the first 
part of the term than they did for the second portion, be¬ 
cause they wanted more income at the present time, as 
they thought they might not live until the lease terminated, 
therefore, I feel sure you gentlemen understand their feel¬ 
ing about mortgaging their property at their time in life. 

I place these facts before you because frankly neither 
Mr. Kosinski nor I have had enough experience, or back¬ 
ground to know how to surmount what you feel are ob¬ 
stacles. 
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I know what I would say if I were in some other city, 
because it is what I say to myself many times here, or 
have said in past years and have always found that I was 
wrong, namely, that these owners who are in like situations, 
(owning downtown desirable Washington real estate), 
would some day be glad to be in a different frame of mind; 
that owners in other cities have equally as good property 
(so I thought), and they were willing (and very glad to 
do so) to make the expenditures for improvements to 
secure you as a tenant, and I know there is a tendency for 
chains to feel (and rightfully so) that Washington is just 
another city, and if you cannot get in here on the basis 
you want to, you can get in somewhere else, and you can 
open up numerous outlets in smaller cities with less ex¬ 
penditure. I have seen owners like Rizik and some others 
of downtown properties who would hardly be civil to real 
estate brokers so independent were they and could be. Rizik 
had a profitable business and wanted to stay where he was, 
so he surrounded his proposition with almost every obstacle 
thinking he would be able that would kill the interest of 
any good prospect. He even required the tenant to pay 
the taxes (which will be higher as time goes on), and the 
real estate brokerage commission. All of this was agreed 
to by Murphy Company, and at a higher rental than ever 
was paid for F Street property of a like frontage. And this 
was paid for by some one in the same kind of business that 
you gentlemen are in. They have a frontage already larger 
in area than you would, or could get anywhere else in the 
two blocks which you would give consideration to, and they 
signed their name to a long term lease. I would not at¬ 
tempt to pass on the soundness of this except to say to 
you that they did do it, and they like Washington so well 
that they did not stop there, but they took over another 
store on Seventh Street in a poor location, as compared 
to the one you have been offered, and they also obligated 
themselves to a large rent bill on upper Fourteenth Street. 
It is true that improvements were made for them in that 
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location, and we can get you the same kind of a deal if you 
want to leave this “hot spot” location. ; 

We have felt from the outset that your company was 
very fortunate in this matter, for the reason that there are 
comparatively a small number of owners to negotiate with. 
With the exception of Kanns, I know of no other owner 
that controls as large a piece of property as Wallis. Ordi¬ 
narily there would be a half a dozen owners in an area as 
large as the Wallis property alone, and the more owners 
the more difficulty in negotiating. It is a clear piece of 
property in as much as there are no bad titles, and very 
few difficulties to straighten out as to property lines, etc. 
You can appreciate better than we can the advantage of 
this, as you have had many cases where it took a lot of 
money, and time, to clear up such things even after your 
rental had started. 

I have written you in, detail because I want to serve you 
gentlemen in a manner that will meet with your approval 
and that will be to your advantage, as your company has 
been very nice to me in giving consideration to a number of 
locations that I have submitted. ; 

I know that it is a large expenditure for improve- 
1090 ments, and this does not represent the initial cost to 
you, and I do not wish you to feel that I do not realize 
that it is my obligation to convince the owners that it is to 
their advantage to do this, but frankly I do not know what 
to do or say, because the owners say it is not necessary for 
them to do this in order to lease their property, and they 
have never sought us out to get them a tenant, but we have 
continually been after them to sell them on the idea of 
leasing to you. I wish it were possible for me to be able 
to convince them that it would be better for them to accept 
you, rather than some one else, and borrow money to get 
you, but they ask me why, when even the rental is not 
larger than what they can get from some one else, and 
while your company may have a larger surplus than some 
of the others that they are considering, they say they are 
satisfied with the proposition submitted. 
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You have spent considerable time and much money on 
this site, and your time and those associated with you is 
very valuable, so will you not, therefore, come to Washing¬ 
ton and either show us what we should do in your behalf, 
or better still, with your ability and background of what 
you have done in other cities, will you not go with us to 
the owners in order that your interests may be better 
served, because you can speak, not only more capably, but 
with knowledge and facts of what you have done in other 
cities, with the owners. 

We feel that now the bank is apparently free to go ahead 
and lease this property, and they certainly will, and if 
they do, we will not make a commission (which we naturally 
are interested in), and you will not get this location, and 
knowing of your quick appraisals in locations and desir¬ 
ability, v*e feel there is nothing else here that you would 
take. If you had this as a major store, there are other 
locations that you would eventually take, because the busi¬ 
ness is here and there are many chains, such as yours, that 
will invade this field if you do not. You will recall that 
in Baltimore you have some competition from chains that 
you would not have here—at least for some time. You now 
have, as a competitor, a finer appearing store in Baltimore, 
which has been recently opened, than there is in Wash¬ 
ington. One that would only be surpassed in this section, 
when you open your new outlet here, because Murphy does 
not have a good looking store on the outside. Woolworth 
has an old-fashined looking place, and Kresges is nothing. 
That is vour only competition. 

You are operating in many cities where business condi¬ 
tions, generally speaking, do not compare with Washing¬ 
ton, D. C. 

We have submitted you the ace location in Washington. 
The rental is very reasonable, in fact, low, for the reason 
that the owners who control the major part of the holdings 
do not know how good it is for the obvious reason that the 
site is not improved, or used for its best use. 




187 


Peoples Drug Store went into a Hardware Store, which 
was apparently a quiet corner, but it now ranks as one of 
the major Drug Stores in the United States. The per¬ 
centage of increase in pedestrian traffic is over two thou¬ 
sand per cent. This was at Eleventh and G Streets. The 
owner now knows he did a very foolish thing, because he 
leased this property for a long term for about one-half of 
what it would actually bring today, and he could sell his 
lease at a huge profit. An experienced lessee did not know 
how good it was because he planned on forty clerks for the 
opening and before the store had been open forty^eight 
hours, he had drawn clerks from practically every other 
store which they controlled in the city, and had oveb one 
hundred in this store. 

1091 Now if you take up the Wallis property for a long 
term, the owner will find out the same thing—that he 

leased it considerably under its real value—that is if you 
put the kind of improvements thereon (which you would 
do) that the site merits. This site, or a large part of it, 
will soon go—taken off the market almost permamently, I 
hope it will be to your splendid company. 

Both Mr. Rosinski and I need your advice in the matter. 
I hope I have not burdened you with details, but it is 
our desire to know how best to serve you. 

Very truly yours, 

Gut Whiteford. 

1092 Plaintiff’s Exhibit 47 

i 

January 25, 1939 

Neisner Brothers, Inc., 

49 East Avenue, 

New York, New York. 

Attention President. 

Dear Sir: 

Mr. Carl G. Rosinski, real estate broker, and I have as¬ 
sembled what we think is the finest downtown chain store 
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location in Washington. I give you some details below 
and ask whether you would be interested in locating your 
fine concern in Washington and if I may supply you with 
additional facts, data and maps covering this holding. 

The property has a frontage of approximately 54 feet on 
F Street, and runs through the entire block with a frontage 
on G Street of 100.08 feet for a total depth-of approximately 
255 feet. The property also has a third street frontage, but 
is not a corner on F Street. The frontage on the third 
street is approximately 167.34 feet. The total area is 
21,299.53 feet. 

Possession of the G and 12th Street frontage could be 
had very quickly, and possession of the F Street frontage 
in a reasonable time. The holdings can be leased on a long 
term basis with periodical adjustments as to rental with a 
basic rental to start the lease of approximately $113,833.00. 
These details, of course, would be subject to negotiations 
and arrangements to be worked out on a satisfactory mu¬ 
tual basis. 

We have naturally much data collected in regard to this 
site and either Mr. Rosinski or I can place complete facts 
before you. 

The several owners in this assembly have stated that they 
would not be willing to make an advance to the prospective 
lessee toward the cost of improvements even though the 
lessee was willing to pay a fair return on the money which 
would represent the cost of improvements, and while we 
wish to make this clear, so that we will in no way mislead 
you in the matter, we would, of course, be willing to submit 
anything that in your judgment was fair and equitable. 

The property generally is clear of encumbrance and they 
have said they would not wish to mortgage same in order 
to get a tenant, as they already have tenants in all of the 
space, but Mr. Rosinski and I have shown them the ad¬ 
visability of leasing to one permanent responsible tenant. 

Could Mr. Rosinski and I, either personally or by return 
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mail, acquaint you further with the details of this as¬ 
sembly? 

Thanking you for the courtesy of an early reply. 

Very truly yours, 

Guy Whitefokd. 
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Whiteford Real Estate 
Southern Bldg., 15th & H Sts., 
Washington, D. C. 


January 31, 1939 


Gentlemen: 


Att. Mr. Guy Whiteford 


In reply to your letter of January 25 regarding location 
in Washington, D. C., I would appreciate it if you would 
submit to us a map of downtown Washington, showing 
where this location is situated. We would also appreciate 


any further 
property. 


information you may have 
Very truly yours, 


regarding 


this 


F. Neisner 

Neisner Brothers, Inc. 


1094 Plaintiff’s Exhibit 49 

February 1, 1939 

Mr. F. Neisner, 

Neisner Brothers, Inc., 

5 Cents to 1 Dollar Stores, 

49 East Avenue, 

Rochester, New York. 

Dear Mr. Neisner: 

I 

Acknowledging your letter of the 31st, I enclose you here¬ 
with a map showing site which I have submitted you, which 
is an assembly of five properties with frontages on F Street, 
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G Street, and 12th Street. I give you details below and 
also, as per your request of the 31st a downtown map of 
the shopping area of Washington where the principal chain 
stores are located. 

The dimensions and area of this property are shown in 
my letter of the 25th, together with an estimated cost of 
the yearly gross rental—which would be approximately 
$113,833. You understand that a few of these would be 
subject to negotiations, but there would be very little mar¬ 
gin on these prices. 

It will be necessary that you take very quick action, and 
in fact, if you are interested you personally should be here 
before the 6th of February for the reason outlined below. 

Referring to the map, please note Lot “E”, occupied by 
the Wise Shoe Company. This tenant has a chain of stores 
and took “77-B”, but as they were making money here in 
Washington they fought to keep this store lease, which had 
until 1943, but the owmer, having seven offers for higher 
rentals, went to court and has secured the property. Wise 
was going to appeal, but now, I understand, they have 
dropped the appeal and the door will be closed on them on 
February 5. Therefore, the owner of the lot will proceed 
on the 6th to accept one of the offers that they have in. It 
would be, therefore, necessary for you to come here quickly 
and tie up this lot “E”, in order to save the assembly and 
have a sufficient F Street frontage. 

On Lot “D” possession could not be had until 1943, but 
it would be necessary for you to make a lease now. Where¬ 
as, on Lot “C”, “A” and “B” practically immediate pos¬ 
session could be secured. These three parcels all have 
tenants but quick possession could be had, so if you wanted 
to, you could build and open a store with a frontage on G 
Street and 12th Street, and build later for the F Street 
frontage. Possession of which could be had, as above 
stated, in 1943, or earlier if some break occurred. 

This is the finest assembly in downtown Washington, in 
fact it is the only one that can be secured in the “hot area”, 
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but as above stated, it would be necessary for very quick 
action. 



Very truly yours, 


Guy Whitefoed, 


Will you wire or telephone me upon receipt of this if you 
are interested^ 
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February 2, 1939 

Whiteford Real Estate 

Southern Bldg. I 

15th & H Sts. 

Washington, D. C. 

Att. Mr. Guy Whiteford 


Gentlemen: j 

With further regard to your letter of February 1 con¬ 
cerning location in Washington, D. C., please be advised 
that we would not be interested in this unless we could get 
the full frontage on “F” Street immediately. 

We do not feel it would be worth while for us to wait 

i 

four or five years in order to get the best part of the store. 

Unless it can be worked out on this basis we will not be 
interested in the proposition. 

Very truly yours, ■ 

F. Neisner, 

Vice-President. 

1102 Plaintiff’s Exhibit 55 

RHB73—11-Washington DC Feb 3 159P 
F Neisner Vice Pres—Neisner Bros. 

WILL YOU COME HERE PERSONALLY MONDAY STOP THIS LOCATION 
IS WONDERFUL. 


Guy Whiteford. 


1103 
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February 3, 1939 

Mr. F. Neisner, 

Vice President and Treasurer, 

Neisner Brothers, Inc., 

Rochester, New York. 

Dear Mr. Neisner: 

Your air-mail letter of the 2nd, was just received. Will 
you kindly allow me to address you in a spirit of honesty 
and frankness, attempting to give you definite information 
so that you can save time and know exactly the situation, 
and so that I may not bother you if you are not willing to 
do what apparently seems to be absolutely necessary in 
order to get this splendid location. I can appreciate your 
situation—you feel that a company with such standing and 
responsibility, such as yours, should have exactly what they 
want before coming in here, but honestly and frankly, Mr. 
Neisner, Washington is different from any city in the 
United States. 

I feel that the 1100 and 1200 blocks on the north side of 
the street is the only area you would consider, and Murphy 
has made it practically impossible for any one else to get in 
on the 1200 block. Please note that the space marked 
“Rizik’s” was acquired by Murphy this year, and every¬ 
thing from 1221 to 1229 F Street is owned by the same 
party that leases to Murphy, and they will not weaken 
Murphy by putting in another Five and Ten Cent Store 
there. 

Woolworth’s at 1201-3 F Street, have an “L” shaped 
piece which leaves no real frontage remaining on F Street. 
This seems to eliminate the 1200 block, and leaves only the 
1100 block, which is the best, being nearer Woodward and 
Lothrops. 

Murphy secured what they have because they were will¬ 
ing to come in with a small frontage and they soon worked 
out a perfect set-up. If you will do this, you will get in, 
because if you would come here immediately, we could get 
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the Wise frontage, which would give you a twenty-four 
foot entrance, which would pull the people in to a beauti¬ 
ful store, fronting on 12th Street and G Street, with splen¬ 
did area. j 

We just cannot get Crosby’s now. His lease expires 
April 1, 1943. They pay about $18,000. Their territory 
manager said, 1 ‘We might sell, our lease for $50,000.00, 
but we are not anxious, and we would not do it unless we 
had another place equally as good.” That is big money 
to pay for a lease. I do not think you would do it, but 
honestly if you would take Wise’s for the entrance, you 
would do just as much business as if you had the Crosby 
and Berger frontage in addition there to. 

1104 This would not give you as an attractive front, it 
is true, but you would be getting in here now before 
some other competitors come in, and you would have a 
modern store—the others here need modernizing. 

I wish I could make you realize the 12th Street and G 
Street frontages are exceptionally good. 12th Street looks 
into Woolworth’s and G Street into Kresge’s. 

Murphy would be your real competitor—they are doing 
well over $3,500,000.00. 

I had one chain that wanted our site, and all of the officers 
were here. We told them at the beginning that the owners 
would not advance any money toward the improvements, 
and yet after months of investigation, when they approved 
the site, they came back and wanted the owners to advance 
money. The owners would not do it—they said they had 
splendid tenants and they did not need to finance a lessee, 
and this is really true in this hot area. I do not think the 
company I had had the money and sometimes I think they 
were afraid of Murphy’s competition, because it is a real 
store—not in outside appearance, but they are pulling in 
the people. 

The attorney for the Wise property on F Street has seven 
bona fide offers from chain companies with deposits. They 
will make their own improvements. I 


I 
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You know that Lerner’s is in next door, and they had 
twenty feet frontage originally, but they took more and 
rebuilt and now have about fifty feet. Mr. McGee, of Lern¬ 
er’s, bought, at a large price “Lot C” on 12th Street, 
simply to get the second and third floors, and the first floor 
on 12th Street, he would lease to you. 

If you would come in now and take the Wise property, 
“Lot E”, I believe it would only be a few years before I 
could work it out so you could get the corner of 12th and 
F Streets, also, marked Peoples Drug Store. Of course, 
you would need to take care of People’s by moving them 
down in the block a little and giving them probably a little 
larger store, but you could do this when you got Crosby’s, 
then you would have the entire frontage on 12th Street from 
F Street to G Street, which is the finest set-up in the coun¬ 
try. A little later on I could get you, and you would want 
it, the 11th Street frontage between F and G Street, marked 
Philipsborn, and you would have four street frontages. This 
11th Street would look directly into Woodward and 
Lothrop’s, 12th Street into Woolworth’s,—G Street is diag¬ 
onally across the street from Palais Royal and Kresges, 
and F Street needs no comment. 

The People’s at 12th and G Streets have a twenty-five 
year lease. They liked the square so well they took 11th 
and G Streets and closed the store across the street, which 
had thirty-eight clerks, and the second day they opened 
the new store at 11th and G Streets had one hundred and 
three clerks. It is one of the largest drug stores in the 
United States. Pedestrian traffic increased two thousand 
per cent at the corner as soon as they opened. 

1105 Chains are taking this north side fast—the follow¬ 
ing changes have occurred recently: 1107, formerly 
Loft’s, now Kitty Kelly; 1109, formerly Morrison’s Dress¬ 
es, now an addition to Lerner’s; 1213, formerly Rizik’s, 
now Murphy’s; 1114, formerly John Brown, now Swopes 
Jewelry; 611—12th, Brewood (bought by Lerner’s). 
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The small nationally known chains such as Lerners, 
Crosbys, and Beck Shoes seem to be willing to come here 
and take leases and wait three or four years, if necessary, 
to get the north side of F Street, between 11th and 13th, and 
make their own improvements. 

This Wise frontage, coming on the market through finan¬ 
cial trouble of their own, is a lucky break for someone, 
because the owner will not accept Wise now as a tenant, as 
they know their property will attract stronger concerns, 
and you can appreciate that a strong concern, such as 
yours, once you are established here, have an advantage, 
and can take advantage of every break, just as Murphy did, 
and they acquired the F Street frontage rapidly. 

This Wise entrance on F Street comes at a time when the 
12th Street and G Street is available. If the 12th and G 
Street frontage had been under a long term lease, tljen it 
would have been no advantage to you to have this Wise 
property available. Please understand there is nothing 
actually vacant—all of the 12th Street and G Street front¬ 
ages have tenants, but we could get you quick possession. 
The rental value of this holding in your hands will be worth 
twice as much within ten years, because the site does not 
have the kind of improvements at present, or the tenants of 
sufficient standing, to show its real worth. 

Mr. Neisner, you could get this site if you would come 
here. It will certainly go next week if you do not—I mean 
by that the Wise property will be gone, but if you were 
here on the ground, you could see the whole situation; and 
naturally would act if you felt it were to your advantage. 
It is hard to make this clear to any one by letter. You can 
see what Crosby’s think of their franchise, and Wise fought 
hard to stay in their location. Lerner would want a fabu¬ 
lous sum to get out. i 

Your plans for the building could be so arranged to take 
in Crosby’s in 1943. i 

You know the tremendous business in Washington. Will 
you not come here personally by the 6th? I will answer any 
question by wire that you wish. 
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We have tried an assembly every other place on F Street, 
but it is not possible. This is a wonderful opportunity. 

One thing more, there are hundreds of suburban and 
city busses loaded every few minutes on 12th Street be¬ 
tween F and G Streets. 

1106 Another map is enclosed that takes in Woodward 
and Lothrop’s, with site enclosed in red, showing 
the present entrance of Wise’s on F Street. 

The total area of Murphy’s store is 20,026 square feet 
With the assembly that we have lined up it is practically 
the same without including Crosby’s and Berger’s, and 
when you get these two, you would have over 22,000 square 
feet. 

I refer again to the Rizik property at 1213 F, which was 
taken by Murphy this year. This frontage was 24.5. He 
had a splendid business and did not want to lease, conse¬ 
quently his price was a record high for F Street for this 
size. Murphy paid him his price, or $35,000.00 a year for 
fifteen years. Rizik refused to go through with the deal 
then, when he had the offer, until Murphy paid the real 
estate commission, which Murphy did, and the taxes, and 
Murphy now has this as selling space. They also use the 
second floor of Rizik’s as selling space. 

While writing this letter, I have received your wire in 
answer to my wire, stating you cannot be in Washington 
Monday, and you are definitely not interested without suf¬ 
ficient F Street frontage. Mr. Neisner, I know, when a 
chain such as yours, have a number of stores, Washington 
is just another city, but you should be here with your splen¬ 
did organization. I know if you do not come here, you 
will still be prosperous and making money, hut the busi¬ 
ness is here. You have acted quickly and to your advan¬ 
tage on many other locations, and if you had to acquire 
many of them today, the price would be prohibitive and 
the assembly probably impossible, as you stepped in then 
and acted and thus barred some one else from a certain 
block, or the site. 
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There is just nothing else left here. 

I could go on for pages showing you the marvelous busi¬ 
ness here. The R. F. C. loaned $5,600,000. to build a new 
building and took a ten year lease on it. This is just being 
started six blocks away. Millions of dollars are being spent 
by the Government this year. 

With the F Street entrance gone, you would not take the 
site, and when it is tied up this time, it will be for a long 
term. We real estate men know what you chains want, but 
you know other chains get in and they close out competitors, 
as there is not enough space left them in a one hundred per 
cent area, and we are then helpless to assist you. With you 
here next week, I know you would appreciate the situation 
and the opportunity afforded it. Your rent would be less 
than Murphy’s. 

I wish you could know that this chance to get the Wise 
property is a real lucky break. 

You know our finest theatres are built in the rear of F 
Street, but they pull in all of their people with a small 
frontage on F Street. 

Four years pass quickly and you would have 
1107 Crosby’s by that time, by tying it up now, and when 
Crosby realized they had lost possession, any how, 
by April 1, 1943, you could, within a couple of years or a 
year, buy them out for quick possession at a much lower 
figure. All this you could see, being a smart business man, 
by coming here. You could do real things with a modern 
store, such as Kresge built in Baltimore. , 

A broker is helpless to do more than submit the facts and 
present the opportunities, if some other broker beats him 
to it with another client, then he is helpless to save the 
site. 

I know you would not regret a few days time and money 
to come here and investigate by the sixth or seventh. Will 
you do this? 

Very truly yours, 

Guy Whitefobd. 
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Hecht’s (7 stores) 7th and F St., about $10,000,000 busi¬ 
ness in 1938. 

Julius Garfinckle’s, 14th and F St. (9 stores) about 
$4,000,000 in 1938. 

Jelleff’s, 1214 F St., $3,500,000 business in 1938. 

Murphy’s, 1213-19 F St., between $3,000,000 to $3,500,000. 

1108 Plaintiff’s Exhibit 57 

1939 feb 3 fm 3 13 

NB 171 13 SER=WUX ROCHESTER NY 3 257p 

WHITEFORD REAL ESTATE, ATTN MR GUY WHITEFORD 
SOUTHERN BLDG 15 AND H STS WASHDC 

CANT BE IN WASHINGTON MONDAY. DEFINITELY NOT INTERESTED 
WITHOUT SUFFICIENT F STREET FRONTAGE. 

FRED NEISNER. 

1109 Plaintiff’s Exhibit 58 

February 7, 1939 

Mr. Guy Whiteford 
Whiteford, Inc. 

Southern Bldg. 

15th & H Sts. ' 

Washington, D. C. 

Dear Mr. Whiteford: 

I have received your letter of February 3 and have given 
it rather careful attention. 

However, we still feel as we felt originally, namely, that 
we will not go into the town with a small “F” Street 
frontage and have to wait 4, 5, or 6 years for any more 
frontage, and even then, only for about 50'. 

In addition to this we feel that we are in the retailing 
business—not the real estate business—and therefore we 
absolutely will not put any money into buildings, feeling 
that this is part of the landlord’s job. 

I do not feel it is necessary for me to come to Washing¬ 
ton inasmuch as I have been down there several times in 
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the last few years and know the situation pretty well as 
far as the retail district is concerned. 

I realize it is a very good retail town and that it is very 
hard to get in. However, because of the reasons enumer¬ 
ated above, I do not feel that we can get any further on 
this proposition. 

Very truly yours, 

F. Neisner, 

Neisner Brothers, Inc. 

1116 Plaintiff’s Exhibit 64 

February 8,1939 

Mr. F. Neisner, Vice-President 
Neisner Brothers Inc., 

5 Cent to 1 Dollar Stores, 

49 East Avenue, j . 

Rochester, New York. 

Dear Mr. Neisner; 

i 

Thank you very much for your letter of the 7th, and your 
very frank answers as to your position in the matter. I 
wrote you fully, as I knew you would want to know the 
exact facts as to what the owners would or would not do. 

Unfortunately for us, companies such as Murphy’s, and 
several others, are willing to make all of the improvements 
in order to get their present franchise, and naturally when 
the owners can get other concerns to do this, we are not 
able to get them to change their minds. 

Of course, Woolworth’s and even Kresge’s have not 
kept up to date in this town, and it looks like to me Mur¬ 
phy has very nearly a corner on the five and ten cent busi¬ 
ness, as they apparently felt that the business justified 
their expenditures. 

I believe several of the other chains will, in a short time, 
come in here. You know you are in many other cities 
where you have more competition, and as soon as another 
five and ten cent store takes this good location that we 
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have and modernizes it, I think it will make it pretty tough 
on any one else getting into this area. The only possible 
way it looks to me to compete with Murphy’s splendid 
business is to get a better location than they have (which 
we offered you), and then for the lessee to make the most 
beautiful store in the city. This is going to take a lot of 
money, but the business is here to justify it. If this were 
not true, why would Murphy have taken twenty-five feet 
addition on F Street this summer with what they already 
had of 72.58 feet before, and have paid a hold-up price, 
namely, $35,000, plus taxes and real estate commission, 
and made all of the improvements. They were not pio¬ 
neers, when they did this, because they had already been 
at the location a number of years and were willing to pay 
a higher rental than any one else was willing to pay. 

I thank you very much for your courtesy in giving this 
consideration after I submitted same to you, and I hope 
some time in the future I may be able to serve you, and 
would appreciate hearing from you as to your views in 
the future relative to a possible opening by your concern 
here in Washington. 

With every good wish for your company for a prosper¬ 
ous year, I am 

Very truly yours, 

Guy White ford. 

1131 Plaintiff’s Exhibit 76 

February 28, 1939 

Mr. F. Neisner, 

Vice-President and Treasurer, 

Neisner Brothers, Inc., 

Rochester, New York. 

Dear Mr. Neisner: 

Referring to previous correspondence relative to F, G 
and 12th Street locations, kindly refer to the map which I 
submitted you, as I beg to advise you the Wise Shoe Store 
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has been taken by Crosby, who adjoins this Wise Store. 
This gives Crosby a large frontage. I understand that 
bis intention is to run another shoe store adjoining under 
another name. However, by referring to the map, you 
will find their present location, in which they have been 
operating for a number of years, is 1115 F Street, adjoin¬ 
ing this on the west is the Berger Hosiery Company, and 
next to this is the corner store occupied by Peoples Drug 
Store. 

The facts are as follows: 

Crosby’s lease expires in April 1943; Berger, who only 
has a ten foot front, expires in 1941; Peoples lease runs for 
twenty-five years at $28,000 a year. They have a twenty 
foot front. Recently they took another store in the same 
square, namely, the corner of 11th and G Street, and, while 
they are not actively offering 12th and F Streets, yet the 
store is small for their use, because they operate almost 
a department store, and they took over this store when it 
was the only thing they could get on F Street. They are 
now doing a tremendous business at 11th and G Streets— 
in fact it is one of the largest drug stores in the United 
States. They have set no price on 12th and F Streets, but 
have stated they would listen to a-proposition. We think 
they would assign their lease at the same rental, if they 
were given a reasonable sum to move. This would be a 
matter of negotiating. I 

You will note if you got the corner, which is twenty foot 
frontage, and which I think could be had quickly,; you 
could get Berger in 1941, or by paying them a small 
amount, probably sooner. This would give you thirty feet 
on F Street and in four years you could get Crosby’s pres¬ 
ent location which is twenty feet more. You would then 
have a total of fifty feet on F Street, which is an ideal 
frontage, hooked up with the Lerner property at 611 12th 
Street, and the Worch and Wallis properties, inclusive. 
You would then have, as you will note from the plat I sent 
you, all of the frontage on 12th Street between F and G 
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Streets and 100 feet on G Street, or the finest store in 
Washington. 

I am sending you another plat of this site to show you 
just exactly how it would appear after you acquired the 
fifty foot front on F Street. 

You can understand that Crosby’s value their franchise 
on F Street when they took over Wise’s so they could 
keep another shoe company from coming in and adjoining 
them, and if you are to get their present location, namely, 
1115 F Street, it will be necessary for you to lease now, as 
Crosby will very soon attempt to renew his lease, 
1132 which as above stated, expires in 1943. In fact, 
their District Kepresentative told a third party that 
they had already negotiated extending, but I am friendly 
with the attorney for the owner of the property, and the 
attorney favors leasing to a five and ten cent concern, such 
as yours, and I have suggested your concern to the attor¬ 
ney and they are now in a very receptive mood. However, 
unless they receive in a reasonable time a definite proposi¬ 
tion to lease, beginning in 1943, when they could give pos¬ 
session, they will undoubtedly renew their lease with 
Crosby, therefore, will you not find it possible to come 
here in the very near future so I could show you the pro¬ 
posed hook-up. 

I can show you by maps and leases that it would not be 
possible for you to get any other location with an F Street 
front in this “hot area”, on the north side of the street, 
which is the womens shopping side. 

May I hear from you quickly. 

Very truly yours, 

Guy Whiteford. 
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1134 Plaintiff’s Exhibit 77 

CARL G. ROSINSKI 
Realtor 

Business Property Leasing 


Homer Building 
Washington, D. C. 
National 9254 


Mr. Charles H. Sandford March 13, 1939 

W. T. Grant Company 
1441 Broadway 
New York City 

Dear Mr. Sandford: 


In the proposed assembly at 12th, F & G Streets, N. W. 
I wish to make the following report: j 

#1. Worch is not agreeable to contribute $75,000 to¬ 
wards the erection of a new improvement on his property 
but is agreeable to advance $35,000. 

#2. Wallis has discussed the matter with the other trus¬ 
tees and they have come to the conclusion that in their 
case they would be unwilling to contribute anything to¬ 
wards an improvement. 

#3. The Wise building as you have probably heard has 
been taken under lease by the John Irving Shoe Company 
who occupy 1115 F Street under the name of Crosby. 

#4. Peoples Drug Stores who occupy the corner store 
at 12th and F Streets are ready to talk business relative to 
the sub-letting of their location. 

If you are willing, therefore, to continue consideration 
of this location based upon no contribution by Wallis and 
$35,000 by Worch I would like to have your instructions. 

I would like to call your attention to the fact that we 
should act as promptly as is possible because of the fact 
that I learned today that in 1937 John Irving Shoe Com¬ 
pany, operating as Crosby, attempted to secure a renewal 
of their lease until 1943 at which time they were turned 
down. I believe that if they would now apply for a renewal 
the owner would probably give it to them; especially so 
because of the fact that they have advised us that they 
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are ready to consider a lease from yonr company begin¬ 
ning in 1943. 

With kindest personal regards, I am 

Very respectfully, 

Ca&l G. Rosinski. 

CGR/s 

1136 Plaintiff’s Exhibit 79 

March 13, 1939 

Mr. Guy Whiteford 
Southern Bldg. 

15th & H Sts. 

Washington, D. C. 

Dear Mr. Whiteford: 

I note your correspondence with Mr. Fred Neisner, 
which has been turned over to me, and particularly the 
various facts concerning possibilities in the near and dis¬ 
tant future in relation to property on F and G Streets, 
Washington, D. C. 

Of course, in the past there have been a number of pieces 
of property submitted, many of which were quite interest¬ 
ing, and none of which, of course, were proven satisfactory 
to our organization. 

From your recent letter, I note that there are a number 
of parcels under separate ownership to be considered, and 
in view of our previous experience in Washington, we are 
reluctant to have anyone travel to Washington without a 
really definite proposal from the owner or through you. 

I can see where negotiations would be very complicated 
because of the numerous ownerships, and with that in 
mind deem it more advantageous to wait until definite in¬ 
formation may be forthcoming. 

You realize, of course, that we could be interested under 
certain conditions, but it is difficult to make any definite 
statement without knowing the various conditions under 
which negotiations could go forward. 
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I would appreciate hearing from you at your conveni¬ 
ence concerning the property mentioned, when you have 
more definite figures and facts for us. 

We would be pleased to have you call on us in Rochester 
at this office should you have any definite proposals. I 
would suggest you communicate with us in advance to in¬ 
sure the presence of other interested members of the firm. 

Very truly yours, 

Neisner Brothers, Inc. 

M. B. Neisner 

* I 

1137 Plaintiff’s Exhibit 80 

CARL Gr. ROSINSKI Homer Building 

Realtor Washington, D. C. 

Business Property Leasing National 9254 

March 17, 1939 

Dear Mr. Neisner: 

In answer to yours of March 13th please be advised that 
the situation as nearly accurate as I can give it to you is 
as follows: 

#1. The property designated as “B” on enclosed plat 
is owned by the Worch Estate and is available for lease 
for a period as long as forty years at a rental of $15,000 
and taxes. Possession can be arranged on about six 
months’ notice, it now being occupied by the owners. 

#2. Property shown and marked “A” is owned by an 
estate in which there are two interests; one a definite per¬ 
manent interest, the other, a life tenancy. There is also 
involved seven remainder-men who, of course, get no in¬ 
come until the death of the life tenant. This property as 
nearly as we can get it can be made available on ninety 
days’ notice for a period of 25 years at a rental around 
$50,000 and taxes per annum. i 

#3. Property designated as “C” can be arranged for 
with possession on or before 1943 at a rental of about 
$12,000 gross. 

#4. Property shown as “F” is occupied by Peoples 
Drug Stores who have a lease on it until 1963 and who are 
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willing to discuss a deal whereby they would sub-lease. 
This rental in my opinion would run about $30,000. 

#5. Property shown as “D” is under lease until 1943. 
I can arrange a lease on this at this time to begin in 1943 
at a rental of about $27,500 plus taxes for ten years, $30,- 
000 plus taxes for ten years, $32,500 plus taxes for the next 
ten years, and $35,000 plus taxes for the next and last 
ten years. 

As you know any assembly is difficult. This assembly, 
of course, is no different. We have five parcels, all sep¬ 
arately owned. The only way, therefore, that we can get 
together on a deal would be for you to come here and make 
an inspection of the locations, decide that you would be 
interested at the figures above set out, and allow us to 
present offers for you, each contingent upon the other. 

It will also be necessary in order to close a deal to take 
the properties with possession as it can be arranged and 
very definitely in their present condition. In other words, 
these owners will not contribute towards alterations or 
the erection of a new building. All of them are occupied 
and satisfactorily so. Therefore, our only chance is in 
proceeding as above set out. 

1138 I await your consideration and your visit here. 

Very respectfully, 

1139 Plaintiff’s Exhibit 81 

WHITEFORD 

guy WHITEFORD Real Estate telephone national 2432 

Southern Building, 15th and H Streets 
Washington, D. C. 

Mr. M. B. Neisner, President March 17, 1939 

Neisner Brothers, Inc., 

49 East Avenue, 

Rochester, New York. 

Dear Mr. Neisner: 

In answer to your’s of March 13th, please be advised 
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that the situation, as nearly accurate as I can give it to 
you, is as follows: j 

#1. The property designated as “B” on enclosed plat 
is owned by the Worch Estate and is available for lease 
for a period as long as forty years at a rental of $15,000 
and taxes. Possession can be arranged on about six 
months’ notice, it now being occupied by the owners. 

#2. Property shown and marked “A” is owned by an 
estate in which there are two interests: one a definite per¬ 
manent interest, the other, a life tenancy. There is also 
involved seven remainder-men, who, of course, get no in¬ 
come until the death of the life tenant. This property, as 
nearly as we can get it, can be made available on ninety 
days’ notice for a period of twenty-five years at a rental 
around $50,000 and taxes per annum. 

#3. Property designated as “C” can be aranged for 
with possession on or before 1943, at a rental of about 
$12,000 gross. j 

#4. Property shown as “F” is occupied by Peoples 
Drug Stores, who have a lease on it until 1963, and who are 
willing to discuss a deal whereby they would sub-lease. 
This rental, in my opinion, would run about $30,000. 

#5. Property shown as “D” is under lease until 1943. 
I can arrange a lease on this at this time to begin in 1943, 
at a rental of about $27,500 plus taxes for ten years, $30,- 
000 plus taxes for ten years, $32,500 plus taxes for the 
next ten years, and $35,000 plus taxes for the next and 
last ten years. 

As you know, any assembly is difficult. This assembly, 
of course, is no different. We have five parcels, all sep¬ 
arately owned. The only way, therefore, that we can get 
together on a deal would be for you to come here and make 
an inspection of the locations, decide that you would be 
interested at the figures above set out, and allow us to 
present offers for you, each contingent upon the other. 

It will also be necessary, in order to close a deal, to 
take the properties with possession as it can be arranged, 
and very definitely in their present condition. In other 
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words, these owners will not contribute towards altera¬ 
tions, or the erection of a new building. All of them are 
occupied and satisfactorily so. Therefore, our only chance 
is in proceeding as above set out. 

I await your consideration and your visit here. 

Very respectfully, 

Guy White ford. 

GW: 

Enclosure 

1141 Plaintiff’s Exhibit 82 

Mr. M. B. Neisner, President April 3, 1939 

Neisner Brothers, Inc., 

49 East Avenue, 

Rochester, New York. 

Dear Mr. Neisner: 

I have heard nothing from you since my letter of 
March 17. 

Any assembly of property that represents a location 
that is any good always requires a lot of work and a num¬ 
ber of conferences. We could not, probably serve you to 
your best interests without your coming here so we could 
get the benefit of your ideas. 

You can understand that if this location were not al¬ 
ready rented and in demand, it would not be the kind you 
would want. It presents some problems, of course, but 
that can be worked out to your advantage and much better 
now than it will be possible to do in a few weeks. You 
would have a location very much superior to any chain 
here in Washington. It is just too good to stay long and 
you know there are a number of five and ten cent chains 
that have not come into Washington yet. If you come in 
now you would have the advantage of a new modern store 
and the location simply cannot be duplicated. You can- 
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not compare Washington with any other city,—and I 
conld show you why—and I am sure there are certain facts 
that you would agree with me on if you were here. The 
business is here, in fact you have the figures to show how 
Washington compares with the rest of the country; 

Very truly yours, 

Guy Whitefoed. 

1142 Plaintiff’s Exhibit 83 

Mr. M. B. Neisner, President April 4, 1939 

Neisner Brothers, Inc., 

49 East Avenue, 

Rochester, New York. 

Dear Mr. Neisner: 

I am enclosing you herewith a picture taken frbm the 
Evening Star, dated February 23,1939, showing the corner 
which is one square from the 12th and G Street corner that 
I have submitted you. Of course, the 12th and G Street 
location takes everything on 12th Street on the east side 
through to F Street 

You will note the Peoples Drug Store sign on the left 
in this picture. This is the corner of 11th and G Streets 
and is across the street from Woodward and Lothrops, 
which is the largest department store in the city, and does 
a $15,000,000 business. 

I submit for your consideration the following facts, 
namely, that the 11th and G Street Peoples Drug Store 
opened about two years ago. It is fifty feet by one hundred 
feet, with a balcony and a full basement It is one of the 
finest drug store in the United States. The gross yearly 
business will run over three-fourths of a million dollars. 

I 

The pedestrian traffic, by actual police count on this corner, 
increased two thousand per cent when the Peoples went in. 
They formerly had a twenty foot store across the street on 
G Street between 11th and 12th where they employed 




thirty-eight clerks, but when they opened this store within 
two days they had one hundred and three clerks. 

Very truly yours, 

Gut Whiteford. 

1144 Plaintiff’s Exhibit 84 

Mr. M. B. Neisner, President April 5, 1939 

Neisner Brothers, Inc., 

49 East Avenue, 

Rochester, New York. 

Dear Mr. Neisner: 

I am enclosing you herewith a clipping which I took from 
the New York Times and which I thought you would be 
interested in. 

Very truly yours, 

Guy Whiteford. 

1147 Plaintiff’s Exhibit 85 

Whiteford Real Estate April 7, 1939 

Southern Building 
15th & H Sts. 

Washington, D. C. 

Att: Mr. Guy Whiteford 

Dear Mr. Whiteford: 

I note your recent correspondence in regard to property 
submitted in Washington, D. C. 

We have gone over the situation, and gave it consider¬ 
able thought. However, for at least the present time, we 
are not interested in dealing with it further. 

Very truly yours, 

Neisner Brothers, Ino. 

M. B. Neisner 
Real Estate Department 
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1148 Plaintiff’s Exhibit 86 

April 10, 1939 

Mr. M. B. Neisner, President j 

Neisner Brothers, Inc., 

49 East Avenue, 

Rochester, New York. 

Dear Mr. Neisner: 

I have your letter of the 7th. I had hoped that before 
you arrived at any definite decision in regard to locating 
in Washington that you would make a trip here and make 
a very careful personal investigation. Or course, I know 
that you have doubtless been here many times and that you 
are familiar with Washington, but there has been quite a 
change in the last several years in the attitude of chain 
concerns in regard to this city. They realize that Wash- 
* ington cannot be compared with any other city. Depres¬ 
sions are now and will be unknown here always regardless 
of what happens to the rest of the country. , 

There are only three blocks in which you would locate, 
no doubt, and I could show you here why it would be im¬ 
possible to locate, in two of these. I honestly believe the 
site that has been submitted to you is not only a better 
location than any of the Five and Ten Cent Chains here 
now but it is the only one that could be assembled. This 
is saying considerable, but I can show the reaon for that 
if you were here. Of course, some very small site might 
be assembled, but to acquire any other one comparable to 
this—first, you would be stopped by some property owner, 
or, second by some chain in the middle of the assembly 
who had already stepped in and tied up the property for a 
long period. ! 

The fact that Woodward & Lothrops, who do a $15,000,- 
000 business, has built a new warehouse during the time 
when business was off in the other parts of the country, 
said warehouse costing close to $2,000,000, and another 
one of the department stores has just completed a large 


warehouse, and the fact that Crosby, who is at 1115 F 
Street and paying a record price for 25 feet, was willing 
to lease an additional 23 feet when it became available and 
sublet it to a linen company in order to keep a shoe concern 
from opening next door to them, shows what they think of 
Washington’s retail business, and that Lerner, with a 25 
foot front, took 25 more feet as soon as it was available 
and spent close to $100,000.00 in improvements and in ad¬ 
dition to this purchased a building at a cost in excess of 
$100,000.00 on Twelfth Street in order to get an additional 
depth to their F Street frontage. They did not need the 
Twelfth Street building for selling space and they are 
only using the top, or third floor, but the lot extended in 
the rear of their F Street frontage and they were willing 
to buy it in order to get a finer F Street store. 

We have a very lovely city to visit and I hope that you 
will make a stay here in a short time and come here with 
an open mind, so that I will have an opportunity of pre¬ 
senting certain facts for your consideration, as I know this 
site will be tied up before the summer is over for an in¬ 
definite period. 

I take this opportunity of thanking you for your cour¬ 
tesy. 

Very truly yours, 

Guy Whiteford. 

1149 Plaintiff’s Exhibit 87 

April 19,1939 

Mr. M. B. Neisner, President 
Neisner Brothers, Inc., 

49 East Avenue, 

Rochester, New York. 

Dear Mr. Neisner: 

Crosby sublet the Wise place to a linen company for five 
years at $21,000 a year, which is just about what they are 
paying. This was done to keep out another shoe company. 
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The present talk and plans of Lerner, I believe, is to now 
occupy the first floor of 12th Street that they own, and 
which they sublet to Singer Sewing Machine Company. 
This would give them an “L” shaped store, and of course, 
you can see it would not do our assembly any good for you. 

The latest development across the street in the 1200 
block, is that 1208 F Street, formerly occupied by Nun- 
nally, has been taken by the Edson Shoe Company. The 
lease was made for ten years. This is all along the line 
of what I have been repeating for the last two or three 
years—that the chains soon will have everything that is 
desirable along F Street, namely, in the 100 and 1200 
blocks, tied up for a long time. 

Of course, I suppose you people feel that Washington is 
just another city and you can open up a dozen stores at 
the cost of what you can open up here, and you may be 
able to make more money, but I am still convinced that 
any concern that is as strong and nationally known as 
yours will not be content to stay out of Washington, and 
when you do come in I am afraid it will cost a lot more 
money for a poorer assembly. Do you think I am right 
about this? I certainly do wish your company could see 
its way clear to go ahead. 

I am enclosing you a clipping taken from the Star today. 
It shows our very high wage scale. 

Very truly yours, 

Guy Whiteford. I 

v • 1161 Plaintiff’s Exhibit 93 

May 1, 1939 

Mr. Edmund C. Wallis, 

617 12th Street, Northwest, 

Washington, D. C. 

Dear Mr. Wallis: I 

Referring to the deal which Mr. Rosinski and I have 
been trying to work out with the W. T. Grant Company 



on your property, I am enclosing herewith a copy of a 
letter which I have received from them this morning, which 
was in response to a recent letter of mine in which I was 
still attempting to persuade them to come to Washington. 
They set forth their position very clearly in this letter 
and you can understand that a company such as theirs, 
operating almost five hundred stores, cannot invest their 
money in real setate. If they did, they would not be in a 
position to take advantage of opportunities that occur 
many times for them to buy merchandise to advantage 
when they have cash. 

I think, due to the fact that they have this policy, it 
makes them a very strong tenant, and a desirable one for 
an owner to have. 

I hope you will give this matter further thought, as it 
does seem that there should be something worked out that 
would be to the mutual advantage of both owner and the 
tenant. You do have a good piece of property, but Mr. 
Rosinski and I both feel that if you could have one tenant 
such as the Grant Company, it would relieve you of any 
worry or detail as to management, and you would be as¬ 
sured always of a permanent income. I know, of course, 
you always can fine tenants for your property, but in as 
much as this company ranks third in their field they are 
one of the desirable concerns to have, and their investment 
would be a very large one, notwithstanding you advanced 
the money for the improvements. 

I know you are glad to see the summer weather ahead 
of you to enjoy your boat. 

With kind regards, I am 

Very truly yours, 

Gtjy Whitefobd. 
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Plaintiffs Exhibit 103 


CARL G. ROSINSKI Homer Building 

Realtor Washington* D. C. 

Business Property Leasing National 9254 

July 18, 1940 

Mr. George A. Young, Jr. 

W. T. Grant Company 
1441 Broadway 
New York City 

Dear Mr. Young: 

I do not know whether you will recall the writer who had 
the pleasure of meeting you a number of years ago and 
working out several deals with you while with Weaver 
Brothers for the Schulte Company. 

My purpose in writing you today is that I now Under¬ 
stand that you are associated with the W. T. Grant Com¬ 
pany with whom I have for many years been working on a 
location in Washington. Your files will, therefore, reveal 
correspondence relative to locating here, some of which 
was directed to you through the office of Mr. Guy White- 
ford with whom I was in cooperation. 

Has there been any change in the situation whereby you 
might now be interested in assembling a location such as 
that previously submitted. If so, I would like to gather 
the data together for you again and give it to you in an 
up-to-date fashion. 

i 

Very respectfully, 


Carl G. Rosinski. 


CGR/bv 
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1174 Plaintiff’s Exhibit 105 

January 2, 1941 

Mr. Carl Rosinski, 

Homer Building, 

Washington, D. C. ' ? 

Dear Carl:- 

I am enclosing you herewith check for half the commis¬ 
sion on the 1355 New York Avenue, N. E., which we re¬ 
ceived today. 

Very truly yours, 

McKeever & Whiteford 
J. A. McKeever. 

Miller Carpet Co. Bldg, leased by Rosinski who got list¬ 
ing from McKeever & Whiteford. 

1175 Plaintiff’s Exhibit 106 

March 29, 1943 

Real Estate Manager 
W. S. Grant Company 
1441 Broadway 
New York City, New York 

Dear Sir: 

You will find in your file, extending over a period of 
many months several years ago, extensive correspondence 
from Whiteford, Inc., Southern Building, signed by Guy 
Whiteford, at which time I submitted you and your com¬ 
pany in great detail sites on F Street, G Street and 12th 
Street. Mr. Carl Rosinski worked with me in connection 
with this matter. Your representatives wrote and made 
extensive inquiries and then decided temporarily not to 
invade Washington. 

Of course, conditions are tough now for your line of busi¬ 
ness in getting equipment but I hope you will not allow 
this site to be buried in the file because it has great merit. 



217 


In fact, it is the best in the city. If your company had 
come here at that time, they would now be installed in a 
location that is not comparable to any of the other Five 
and Ten’s here. 

Your Mr. Sandford is well acquainted with the writer 
and also several other of your people. I stopped in to see 
you on my last trip to New York and left my card, when 
I found you were out. 

Please don’t forget about me if you ever want to re¬ 
consider this property or any other site here. 

Very truly yours, 

Guy Whiteford. 

1177 Plaintiff’s Exhibit 108 

March 29, 1943 

Neisner Brothers, Inc. 

49 East Avenue 
Rochester, New York. 

i 

Gentlemen: 

You will recall that several years ago, I operated as 
Whiteford Inc. and as Guy Whiteford. I submitted your 
company in detail, with plats, etc., the best available site 
in Washington, F Street and 12th and G. 

Of course, I realize that today conditions are tough for 
your line of business as far as getting out outlets due to 
equipment, etc. Some day, however, you will want to be 
here. 

You will recall that Mr. Rosinski worked with me in 
connection with this site which I submitted to you. 

Please do not forget about me and do not hesitate to call 
on me when you want data in relation to Washington. 

Very truly yours, 

Guy Whiteford. 
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July 7, 1944 

Mr. Carl G-. Rosinski 
Homer Building 
Washington, D. C. 

Dear Mr. Rosinski: 

You will no doubt recall that I do a lot of the real estate 
business for Neisner Brothers and I am wondering if 
there is anything in your district which would be a possibil¬ 
ity for them with post war possession. 

They want 100% locations or very good neighborhoods 
and in each case must have a store at least as large as the 
largest store of any of their competitors. 

They have quite an expansion program and would be 
interested in Alexandria or any other good town with which 
you might be familiar. 

I would appreciate your letting me know what the 
chances are and since I expect to be in your neighborhood 
within the next three or four weeks, I will look forward 
to seeing you. 

Yours sincerely, 

J. Herbert Morganstern. 

1236 Plaintiff’s Exhibit 137 

September 14, 1944 

Mr. Carl G. Rosinski 
Homer Building 
Washington, D. C. 

Dear Mr. Rosinski: 

I wish to thank you very much for the courtesy shown 
me while in Washington. 

I am going to take up with Neisner Brothers next week 
the proposition at 12th and G Streets and I will try very 
hard to get their favorable interest. 
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From notes I took when we were on our automobile ride 
I give you the following: Neisner’s should be interested 
in Clarendon, Virginia, next to Lerner; in Bethesda, Mary¬ 
land, Chevy-Chase, Silver-Springs, Maryland and H Street 
northeast corner of 12th. 

My notes state that the locations at Connecticut and 
Albermarles and Connecticut and Macolmb are not suitable. 

Of course the proposition I am most interested in for 
immediate action is the one in the Market Building at 14th 
Street and Park Road, and I hope you will let me hear 
from you about this at the earliest possible moment as I 
would like to bring Mr. Neisner to Washington as soon as 
this is available. 

At H Street northeast corner of 12th you were going to 
get me a definite proposition. You are also going to let 
me know if the corner in Alexandria should be available 
and if not you are going to try to work something out on 
the other side of Whalen. 

Again thanking you, I am, 

Yours sincerely, 

J. Herbert Morganstern. 

JHM :GZ 

P. S. I seem to have mislaid my map of Washington and 
I wish that you would send me one by return mail. Urgent. 
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May 25, 1945 

Mr. Carl G. Rosinski 
Homer Building 
Washington, D. C. 

Dear Mr. Rosinski: 

Mr. Lubelle, upon his return from Washington this 
morning, informed me that Mr. Worch would like a letter 
from me stating that this property had not been offered to 
us by anyone except Mr. Morganstern and yourself. 





In checking back our correspondence, I find that in Janu¬ 
ary, 1939, this property was offered along with other prop¬ 
erty by a Mr. Guy Whiteford. I am enclosing a copy of 
his original letter in which he mentioned you. As I remem¬ 
ber it, at the time we dealt on this for several months and 
then dropped it because we felt we would not be interested 
in it without the F Street frontage. 

Several years ago we received another letter from Mr. 
Whiteford, a copy of which is also enclosed. 

I am not certain as to whether I can say that this prop¬ 
erty had not been offered by anyone in view of the above. 
I should appreciate your advising me whether you have 
any contact with Mr. Whiteford now. 

Very truly yours, 

Fred Neisner. 

Fred Neisner 
b.t.s. 

Enclosures 

1238 Plaintiff’s Exhibit 139 

June 5, 1945 

Mr. Fred Neisner 
49 East Avenue 
Rochester, N. Y. 

Dear Mr. Neisner: 

I acknowledge receipt of yours of May 25th relative to 
the request of Mr. Worch for a letter stating that the 12th 
and G Street property had not been offered to you other 
than by Mr. Morganstern and myself. 

I have checked my files to find that in January 1939, I 
did give some information to Mr. Whiteford about the 
property with reference, however, to another organization 
who was then interested in locating in Washington. I had 
no knowledge of the fact that Mr. Whiteford also pre¬ 
sented the property to you. 
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I also note a letter of J. Herbert Morganstern’s dated 
January 13, 1938 and addressed to me in which he refers 
to the 12th and G Street property and of your interest in it. 

The situation therefore, is that Mr. Morganstern and I 
first submitted the property to you, namely, a year before 
Mr. Whiteford’s offer of January 25, 1939. Also in addi¬ 
tion to this, I have had no contact relative to this property 
so far as your organization is concerned. The simple way, 
of course, in which to handle this matter would be to ap¬ 
point Mr. Morganstern your exclusive agent for negotiat¬ 
ing leases in this area which would automatically preclude 
any other broker having an interest. Mr. Morganstern 
tells me that this has in effect already been done, but if it 
has not been done in writing, I would think that would be 
the proper thing to do. 

Very respectfully, 


Carl G. Rosinski. 


CGR-km 

P.S. The copies of letters which you sent to me 
show a reply on your part. Was there any reply 
Whiteford? 


do not 
to Mr. 


C. G. R. 
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June 7, 1945 

Mr. Carl G. Rosinski 
Homer Building 
Washington, D. C. 


Dear Mr. Rosinski: 

I am in receipt of the copy of letter written to Mr. Neis- 
ner under date of June 5th. Looking over my old corre¬ 
spondence I find that on May 2, 1935 I offered the Wallis 
property to Mr. Neisner through your office and if you will 
dig back that far in your correspondence, you will find 
quite a few letters between us on that subject and oh No¬ 
vember 12, 1935 you wrote to me regarding the Worch 
property. Since that time, there has been a more or less 


I 





continuous stream of correspondence on the subject of the 
leasing of both of these properties. I don’t know whether 
you keep your files as far back as that but mine are avail¬ 
able to you at any time. I have never heard of Mr. White- 
ford and presume the matter will be straightened out by 
Mr. Neisner in accordance with your letter to him of 
June 5th. 

I am holding myself in readiness to consult with you and 
Mr. Wallis regarding commissions should that be necessary. 

Yours sincerely, 

J. Herbert Morganstern 

JHM :GZ 

Copy to Fred Neisner. 
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June 12,1945 

Mr. J. Herbert Morganstem 
J. L. & M. H. Schwartz, Inc. 

Walbridge Building 
Buffalo 2, N. Y. 

Dear Mr. Morganstern: 

I acknowledge receipt of yours of June 7th. I checked 
my files and also found correspondence as far back as May 
of 1935. Some time ago Mr. Whdteford and I worked to¬ 
gether on this property with the W. T. Grant Company. 
Apparently he at that time also submitted it to Mr. Neis¬ 
ner as he probably did to other chains, but entirely with¬ 
out my knowledge. 

This fact is borne out by the correspondence between 
yourself and my office which took place at the same time 
that Mr. Whiteford submitted the property to Mr. Neisner. 
I can see no reason why he should participate in any com¬ 
missions on our deal if only for the reason that he did 
nothing on it except write the last letter which I understand 
was dated in 1943. 

Very respectfully, 

Carl G. Rosinski 
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Plaintiff’s Exhibit 142 


Mr. Carl G. Rosinski 
Homer Building 
Washington, D. C. 


June 14, 1945 

i 


Dear Mr. Rosinski: j 

I have your letter of June 12th and I wish that you would 
let me know whether Mr. Whiteford is making any claim 
for commission or whether this is just a matter of the 
owners seeking protection. Also, has Mr. Wallis spoken to 
you yet about arrangements for commission and when do 
you think the Wallis leases will be signed. 

Yours sincerely, 

J. Herbert Morganstern 


1242 Plaintiff’s Exhibit 143 

June 16,1945 

Mr. J. Herbert Morganstem 
J. L. & M. H. Schwartz Inc. 

Walbridge Building j 

Buffalo 2, N. Y. 

! 

Dear Mr. Morganstern: 

Mr. Whiteford has made no claim for commission and 
knows nothing of our correspondence. The matter was 
raised entirely by Mr. Worch by reason of his letter to Mr. 
Neisner asking confirmation of the fact that no other per¬ 
son has submitted the property to him. I therefore suggest 
unless we hear further, that we consider the matter closed. 
I am sure our correspondence more than takes care of this. 

I have not talked with Mr. Wallis about the commission 
as yet, the proper opportunity never having arisen. I 
deem it advisable not to broach the subject until the proper 
opening comes. 
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As to the signing of the leases, these will be sent to the 
the various parties and no doubt will be received very 
promptly. 

Very respectfully, 

Caul G. Rosinski 

1243 Plaintiff’s Exhibit 144 

July 18, 1945 

Mr. J. Herbert Morganstern 
J. L. & M. H. Schwartz, Inc. 

Walbridge Building 
Buffalo 2, N. Y. 

Dear Mr. Morganstern: 

Mr. Hollingsworth at the Bank has approved the com¬ 
mission arrangement though he does not desire, and so far 
I have been unable to get him to agree, to separate the 
interests. 

He is satisfied with an exchange of letters to confirm 
this understanding. Are you agreeable to this arrange¬ 
ment? If so, send me a letter and I in turn will send my 
letter to the Bank. I will then confirm our understanding 
namely, that there will be a 50-50 split between your office 
and mine. 

If you wish to go into a more formal arrangement, will 
you please prepare and execute the kind of an agreement 
that you want and let me have it as quickly as possible. I 
do not believe the Bank will add its signature to the lease 
until it has a written commission agreement. 

Thanking you for your promptness in this matter, I am, 

Very respectfully, 

Carl G. Rosinski 


* 
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June 23, 1945 

Mr. Carl G. Rosinski 
Homer Building 
Washington, D. C. 

Dear Mr. Rosinski: 

I was very much shocked, to say the least, when you 
phoned me the other evening to talk to me regarding com¬ 
missions on the Wallis end of the Neisner deal. I never 
had heard of the Metropolitan Bank as sharing in the 
brokerage and I certainly don’t think that you had ever 
heard of that or you would have so informed me. 

The $96,000 per year on a 30 year lease, according to 
rates of the Washington Real Estate Board, amounts to 
$62,880 and I had no other thought but that our two of¬ 
fices would share this equally, namely that we would each 
receive $31,440, and I certainly see no reason why we should 
take any less. 

I don’t know how you feel about having this commission 
spread over a long period of years, but Mr. Schwartz and 
I are no longer youngsters and definitely will not accept 
such a proposal. Of course, we so not wish to have this 
commission paid in a lump sum on account of the high 
rate of income tax, and we would be agreeable to taking 
our commission over a period of five years, with some pay¬ 
ment when the lease is signed, as was secure on the Worch 
lease. 

All our relationships through this entire transaction have 
been most pleasant and I hope that they will continue so. 

Summing up the situation, we are not interested in any' 
long term payment of commission even though the rate is 
increased to 5% per annum, and I trust that you will use 
this letter as a means of securing what we should rightfully 
have. 

Tours sincerely, 

J. Herbert Morganstern 
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Plaintiff’s Exhibit 146 


August 30, 1945 

Mr. Walter M. Bastian 
National Press Building 
Washington 4, D. C. 

Re: Worch, Neisner lease 

Dear Mr. Bastian: 

As attorney for Mr. Worch, I have a letter from Mr. 
Carl G. Rosinski under date of August 29th and I am 
herewith complying with that letter. We are pleased that 
the above mentioned lease has been consummated and we 
would ask that instead of paying the entire commission to 
Mr. Rosinski that you pay us our share, which is 50% of 
the total commission. 

It is our understanding that you are to pay us $1500. 
now, $3,000 out of the first three months rent received from 
Neisner Brothers at the rate of $1,000 per month and $3,000 
at $1,000 per month out of the rent received for the first 
three months of the second year in which you receive rent 
from Neisner Brothers, making a total due us of $7500. 

Naturally, you will make payments in the same amounts 
and at the same times to Mr. Carl G. Rosinski. 

Yours sincerely, 

J. Herbert Morganstern 

1247 Defendant’s Exhibit 2 

May 1,1935 

Mr. Edmund C. Wallis, 

617 - 12th Street, N. W. 

Washington, D. C. 

Dear Mr. Wallis: 

I thought you would be interested in knowing that a rep¬ 
resentative of Neisner Brothers, operating a chain of 5^ 
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to $1.00 stores, and myself had the pleasure of discussing 
with Mr. Hollingsworth, this morning, the possibility of 
leasing the 12th and G Streets property as an entirety, j 
While the negotiations are, of course, in an exceedingly 
preliminary stage, the tenant’s representatives stated he 
would endeavor to have Mr. Neisner come to Washington, 
personally, to inspect the property. 

Would a sale of the property be more interesting than 
a lease? If so, I may be able to sell it to an investor who 
would, in turn, make the lease to a prospective tenant. 

After examining the enclosed financial statement, I would 
appreciate your reaction to the above. 

j 

Very respectfully, 

Carl G. Rosinski 
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1248 Neisner Brothers, Inc. 

AND ITS WHOLLY OWNED SUBSIDIARIES 

Neisner Brothers Realty, Inc. 
Rochester, N. Y. 

STATEMENT AS AT DECEMBER 31ST, 1934 
Executive & Buying Offices 
49 East Avenue 
Rochester, N. Y. 

1249 Neisner Brothers, Inc. 

and Its Wholly Owned Subsidiary 
Neisner Brothers Realty, Inc. 

Rochester, N. Y. 

Consolidated Balance Sheet as at Dec. 31, 1934. 
ASSETS 


O^URRENT * 

Cash on Hand and in Banks. $3,130,218.16 

Accounts Receivable, Net . 30,133.27 

Cash Value: Life Insurance. 24,381.77 

Merchandise Inventory (at lower of cost or 

market) . 1,424,776.37 

Prepaid Rents to be applied in 1935 . 26,739.17 


$4,636,248.74 


Prepaid Rents to be Applied After 1935 


$ 168,277.70 


Fused: 


Depreciation 

and Net Book 

Cost Amortization Value 


Real Estate & Bldgs. $1,471,545.30 $ 61,176.96 $1,410,368.34 

Leaseholds and Im¬ 
provements . 2,622,729.95 649,396.13 1,973,333.82 

Cafeteria Equipment 411,596.11 140,024.49 271,571.62 

Store Fixtures . 2,102,501.59 652,578.89 1,449,922.70 


Total .$6,608,372.95 $1,503,176.47 $5,105,196.48 5,105,196.48 

Prepaid Insurance and Other Prepaid Items . 52,113.48 


Total 


$9,961,836.40 















LIABILITIES AND CAPITAL 


Current: 

Accounts Payable—Trade . $ 35,539.99 

Accounts Payable—Other . 157,761.06 

Bents Payable . 102,837.47 

Accrued Interest on Debenture Bonds and 

Mortgage . 14,593.75 

Provision for State and Federal Taxes__ 323,849.55 


$ 634,581.82 


Reserves: 

Insurance . 

Deferred Rental and Lease Deposits 


$ 114,600.26 

21,376.80 135,977.06 


Long-Term Indebtedness: 

Mortgage: Real Estate: Main St. Rochester, 

5% . $ 382,500.00 

6% Convertible Sinking Fund Gold Deben¬ 
tures, due Dec. 15, 1948, payable by op¬ 
eration of Sinking Fund at $100,000.00 ! 

per year—requirement met to September 
1st, 1937, 

v Amount Issued.$3,000,000.00 i 

Less Retired . 350,000.00 2,650,000.00 3,032,500.00 

Capital: 

Preferred Stock, 6%%, Cumulative: Par 

$100.00 per Share, Authorized 25,000 j 

shares: Issued . None 

Preferred Stock, 7%, Convertible Cumula¬ 
tive: Par $100.00 per share. 

Authorized and Issued.... 25,000 shares 

Converted and 
retired .... 2,923 shares 
In Treasury.. 355 shares 3,278 shares 


Outstanding . 21,722 shares $2,172,200.00 

Common Stock: No Par Value: 

Authorized 400,000 shares. 

Issued . 206,235 shares 

In Treasury . 3,865 shares 


Outstanding . 202,370 shares 795,814.84 

Surplus . 3,190,762.68 6,158,777.52 


Total . $9,961,836.40 


We certify that, in our opinion, the above Consolidated Balance Sheet cor¬ 
rectly states the financial condition of Neisner Brothers Inc. and its Wholly- 
Owned Subsidiary, Neisner Brothers Realty, Inc., as at December 31st, 1934, 
and that the accompanying Consolidated Income and Profit and Loss Account 
shows the correct result of operations for the year ended December 31st, 1934. 


Wilson, Shults & Co. 

Certified Public Accountants. 


Rochester, N. T. 
February 13, 1935 
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1250 Consolidated Income and Profit and Loss Statement for the Year 

Ended Dec. 31, 1934. 

Sales . $16,569,651.91 

Other Income . 277,949.79 


Total Income . $16,847,601.70 

Deduct: 

Cost of Sales, Selling, and General Expenses $15,423,607.92 

Interest Paid on Bonds and Mortgage. 180,866.66 

Amortization and Depreciation . 233,132.33 

Provision for Federal and State Taxes. 178,000.00 16,015,606.91 


Net Peoitt for Year 1934 . $ 831,994.79 

Consolidated Earned Surplus Account at December 31, 1934. 
Balance, January 1, 1934 . $ 1,874,125.64 


Add: 

Net Profit from Operations 1934. $ 831,994.79 

Net Profit on Sale of 351,500 Ordinary 
Shares of British Home Stores, Ltd., after 

taxes . 782,408.38 

Becovery: Neisner Brothers Management Em¬ 
ployees, Inc. written off in 1932. 50,290.76 

Discount on Bonds and Stock acquired. 61,669.01 


Total . $ 1,726,362.94 


Less: 

Dividends paid on 7% Pre¬ 
ferred Capital Stock for ar¬ 
rears and current year, $17.50 

per share. $380,135.00 

Additional Federal Income Tax: 

Year 1932 . 29,590.90 409,725.90 


Increase in Surplus for the year . 1,316,637.04 


Consolidated Earned Surplus, December 31st, 1934. $ 3,190,762.68 


1251 Defendant’s Exhibit 3 

May 2, 1935 

Mr. J. M. Neisner, 

49 East Avenue, 

Rochester, N. Y. 

Dear J. M.- 

In Washington I am working through two real-estate 
brokers and I am herewith giving you maps from each one 
with proposed locations marked in red. 

Through Carl G. Rosinski, of the Homer Building, I 
offer the corner of 12th and G streets. This property has 
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a frontage of 75 ft. on G- Street by a depth of 125 ft. on 
12th Street. The building is old and the property is owned 
by an estate which has no money. The trust officers of 
one of the banks which has this building in charge told me 
that they would be glad to make a lease to you providing 
you supplied the money for the new building, which they 
would return over a period of ten years with interest at 6 
percent. The rental asked for the property is $35,000 net 
per annum, the taxes being about $8,000 per year. | There 
would be no percentage feature in this lease. 

Through H. Clifford Bangs, 200 Investment Building, I 
offer the opposite corner of G and 12th streets. This prop¬ 
erty has a frontage of 73 ft. on G Street by 82 ft. on 12th 
Street and may be had on a percentage lease with a guaran¬ 
tee of about $35,000 per year, with the owner, the New 
York Life Insurance Company, erecting for you a two- 
story and basement building. If you want this property, 
the New York Life will immediately foreclose and build 
for you. 

On this map I want to call to your attention to the King’s 
Palace Department store on 7th street. This measures 82' 
x 204' and may be had at a rental of $40,000 net per annum, 
the taxes being about $5,250. I understand the owners of 
this property, who now operate the department store, would 
want you to make all alterations, but might give you six 
months’ rent free. I 

There is also an excellent location on 14th Street, which 
is known as the Columbia Hill section, and I will not have 
anything definite on this until the end of next week. I 
No doubt you know Washington, D. C. is today the most 
unusual city in the country in that they have never felt 
the force of the depression. 

1252 Stores on F Street, which is the principal street, 
are bringing a premium and people are offering 
bonuses for leases. The Government is employing more 
people today than they did in war times. 
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I have personally taken the following counts in the down¬ 
town variety stores which surround the 12th and G Street 
corner which I am offering. 

On Monday, April 29th, commencing at 3:45 P. M., I 
have the following: 

Kresge Red Front—size 70 x 80; store has 13 clerks, 
basement 11 clerks. On the store floor there is a soft-drink 
bar and lunch counter with 60 chairs. 

Murphy Store—This store has frontage of 75 ft. on F 
Street and 60 ft. on G Street, and a depth of 250 ft. The 
store had 83 clerks, the basement had 68 clerks. On the 
store floor there are two soda bars and a lunch counter with 
31 chairs. In the basement there is a 140 seat lunch 
counter. 

Woolworth—This store is 48 ft. on F St. by 105 ft. on 
12th Street. The store had 29 clerks and the basement 12 
clerks. The store has one soda bar and the basement con¬ 
tains 96 seat lunch counter. 

Yours sincerely, 

1254 Defendant’s Exhibit 5 

May 2,1935. 

Mr. Carl G. Rosinski, 

Homer Building, 

Washington, D. C. • 

Dear Mr. Rosinski: 

I expect to see Mr. J. M. Neisner, president of Neisner 
Brothers, tomorrow, Friday, and will then write you as 
to his interest in the property at the corner of 12th and G 
Streets. 

It is my understanding that this property measures 75' 
on G Street by 125' on 12th Street, and that it may be 
rented on a long-term at $35,000 net per year, the taxes 
being about $8,000 per year. 

Providing Neisner Brothers put up the money for a new 
building, the owner will return it to them over the first 
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ten years of the lease with interest at 6 percent. You may 
expect to hear from me shortly. 

It was a real pleasure to have met you, and I trust I will 
be able to cooperate with you in the near future. 

Yours sincerely, 

J. Herbert Morganstern 
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Defendant’s Exhibit 6 


May 3, 1935 

Mr. Carl G. Rosinski, 

Homer Building, 

Washington, D. C. 

Dear Mr. Rosinski: 

I saw Mr. J. M. Neisner, President of Neisner Brothers, 
today and he told me to keep the proposition at the corner 
of 12th and G Street alive, as he will visit Washington with 
me within the next ten days. I will notify you as to the 
date of my arrival. 

Yours sincerely, j 

J. Herbert Morganstern 


1256 Defendant’s Exhibit 7 

May 17,1935 

Mr. J. Herbert Morganstern, 

1116 Genesee Building, 

Buffalo, N. Y. 

Dear Mr. Morganstern: 

Under date of May 3d you advised that you expected to 
be in Washington, within ten days, with Mr. Neisner, Pres¬ 
ident of Neisner Bros. 

Not having heard further from you, I am naturally inter¬ 
ested in learning if you expect to be in Washington sodn. 

I have contacted the attorney in the case and he is also 
interested in hearing further from you. 

Very respectfully, 

\ Carl G. Rosinski 
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1257 Defendant’s Exhibit 8 


May 23, 1935. 

Mr. Carl G. Rosinski, 

Homer Building, 

Washington, D. C. 

Dear Mr. Rosinski: 

I must apologize for not having written you sooner, but 
I find Mr. Neisner and I will be in Washington some time 
between the first and the tenth of June, and I will, of course, 
advise you a day or two in advance of our coming. 

Yours sincerely, 

J. Herbert Morganstern 

1258 Defendant’s Exhibit 9 

June 5,1935. 

Mr. Carl G. Rosinski, 

Homer Building, 

Washington, D. C. 

Dear Mr. Rosinski : 

Neisner Brothers have decided they will not survey the 
Washington situation until the fall, and I will, of course, 
get in touch with you just as quickly as they give me a defi¬ 
nite time. 

With kindest personal regards, I am 

Very truly yours, 

J. Herbert Morganstern 

1259 Defendant’s Exhibit 10 

August 15,1935. 

Mr. Carl G. Rosinski, 

Homer Building, 

Washington, D. C. 

Dear Mr. Rosinski: 

Mr. J. M. Neisner, President of Neisner Brothers, Inc., 
is returning from Europe next week and I presume that 
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within a week or ten days he will he ready to look into the 
situation in your city. 

Will you kindly advise me if the corner of 12th and G 
Streets is still available- 
With kindest personal regards, I am 

Yours sincerely, 

J. Herbert Morganstern 

1260 Defendant’s Exhibit 11 

August 20, 1935 

Mr. J. Herbert Morganstern, 

1116 Genesee Building, 

Buffalo, N. Y. 

Dear Mr. Morganstern: 

I have yours of August 15th relative to the property at 
12th and G Streets and, in reply, am pleased to advise that 
the property is still available. 

For your information, I have learned that the owners of 
this property are now collecting a rent of approximately 
$36,000.00 gross per annum for the space as is and on ten¬ 
ancies subject to cancellation. 

I give you this information to guide you when talking 
over the question of amount of rental with Mr. Neisner. 
With kindest personal regards, I am 

Very respectfully, 

Carr G. Rosinski 

1263 Defendant’s Exhibit 14 

November 12, 1935 

Mr. J. Herbert Morganstern, 

1116 Genesee Building, 

Buffalo, N. Y. 

Dear Mr. Morganstern: 

i 

I have yours of November 11th relative to the 12th and 
G Streets property. There is a possibility that this area 
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can be expanded to 10CK front on G Street, and 153' on 12th 
Street; this by adding one property on G Street and one 
on 12th, as shown on the enclosed map. 

The only other location that I can suggest would be to 
attempt an assembly of an F. Street frontage in the 1100 
block, to add to the property above set out, the cost of 
which, however, I believe would be prohibitive. The situa¬ 
tion is that Wise have set a figure of $40,000.00 cash for 
their lease, with Crosby Shoe, occupying an adjoining prop¬ 
erty, refusing to deal unless they too are offered a very 
high cash bonus. 

In other words, it is the old story of anything being 
available, if parties in interest are willing to pay enough 
for it. To attempt to assemble such an area at a sensible 
figure, however, is attempting the impossible. 

Very respectfully, 

Caex. G. Rosinski 

1264 Defendant’s Exhibit 15 

November 14,1935. 

Mr. Carl G. Rosinski, 

Homer Building, 

Washington, D. C. 

Dear Mr. Rosinski: 

I thank you for your letter of November 12th and I am 
submitting its contents to Mr. Neisner. 

I will advise you as to his reaction. 

Yours sincerely, 

J. Hebbebt Mobgansteen 








I 
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1265 Defendant’s Exhibit 16 

November 14, 1935. 

Mr. J. M. Neisner, 

, 49 East Avenue, 

Rochester, N. Y. 

Dear J. M.- 

On my return from Cincinnati I wrote to Carl G. Ro- 
sinski, a Washington realtor, with regard to getting more 
, space at the corner of 12th and G Streets and I am enclos¬ 

ing map showing this space. In order to put this clearly 
before you I am quoting to you from my letter of May 2nd: 

“Through Carl G. Rosinski, of the Homer Building, I 
offer the corner of 12th and G Streets. This property has 
a frontage of 75 feet on G Street by a depth of 125 ft. on 
12th Street. The building is old and the property is owned 
by an estate which has no money. The trust officers of one 
of the banks which has this building in charge told me that 
they would be glad to make a lease to you providing you 
supplied the money for the new building, which they would 
return over a period of ten years with interest at 6 percent. 
The rental asked for the property is $35,000 net per annum, 
the taxes being about $8,000 per year. There would be no 
percentage feature in this lease.’’ 

Mr. Rosinski writes me that it may be possible to ex¬ 
pand this area to 10CK front on G Street and 153' on 12th 
Street, by adding one property on G and one on 12th 
» Street, as shown on the enclosed map. 

He states further that it might be possible to add two 
pieces on F Street, namely the piece occupied by Crosby 
Shoe and the piece occupied by Wise Shoe, but this would 
make the proposition prohibitive. 

I feel about Washington just as I expressed to you be¬ 
fore, that it necessitates you or Fred or Dave spending a 
few days with me in that city in order to familiarize our¬ 
selves with the downtown district of that city, since in my 
opinion it is very complicated. 

Yours sincerely, 
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1267 Defendant’s Exhibit 18 

December 17,1935 

Mr. J. Herbert Morganstern, 

1116 Genesee Building, 

Buffalo, N. Y. 

Dear Mr. Morganstern: 

Mr. David Morrison, of Neisner Brothers, Inc., was in 
Washington the other day and discussed with me the pro¬ 
posed leasing of the Wallis property, 12th and G. Streets. 

Apparently, he was under the wrong impression, namely, 
that we had to offer the Wallis property, together with 
adjoining parcels to provide an F. Street entrance. Un¬ 
fortunately, this is not true and also, unfortunately, I be¬ 
lieve it to be an impossibility at a rental which anyone 
could afford. 

I will keep the matter before me, however, with the hope 
that you can sell this tenant on the idea of taking the 12th 
and G. Streets property alone, with the hope that the fu¬ 
ture would bring about a change in conditions providing an 
F. Street entrance. 

I feel confident that a store on the Wallis property alone 
would do a profitable volume though, of course, it would not 
be the best location in Washington. If, therefore, we were 
never able to secure an F. Street front, the location still 
would be a profitable one. 

Hoping that you will have more success with Mr. Mor¬ 
rison, and with the Season’s Greetings, I am, 

Very respectfully, 

Caul, G. Rosinski 
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• Defendant’s Exhibit 19 


December 19, 1935. 

Mr. Carl G. Rosinski, 

Homer Building, I 

Washington, D. C. 

• * f ‘ 

Dear Mr. Rosinski: 

I thank you for your letter of December 17th and after 
talking with Mr. Morrison yesterday, I feel he is not inter¬ 
ested greatly in 12th and G Streets. 

What Neisner Brothers want is something on F Street, 
which at present does not seem to be a possibility, but if 
anything should arise I will be glad to hear from you. 

Yours sincerely, 

J. Herbert Morganstern 

1269 Defendant’s Exhibit 20 

October 8, 1936 

Mr. Carl G. Rosinski, < 

Homer Building, 

Washington, D. C. 

Dear Mr. Rosinski: j 

Just a line to let you know that Neisner Brothers are still 
very definitely in the market for a large store in your city. 

Just as soon as you have anything that you think they 
could use, even at a very high rental, I wish you would be 
good enough to submit it to me. 

Yours sincerely, 

J. Herbert Morganstern 
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1270 Defendant’s Exhibit 21 

October 13, 1936. 

Mr. J. Herbert Morganstern, 

1116 Genesee Building, 

Buffalo, N. Y. 

Dear Mr. Morganstern: 

I have yours of October 8th. About the only possible 
assembly for Neisner Bros, would be the property pre¬ 
viously suggested to you, namely, running from 12th and 
G. Streets to F., as outlined on the enclosed map. I believe, 
however, that such an assembly would be very difficult and, 
needless to say, very expensive. 

Wise Shoe, in my opinion, would demand better than 
$25,000.00 for possession. Crosby and Berger together 
would possibly demand $40,000.00. Leases, however, are 
available at about $18,000.00 net for Wise, and about 
$26,000.00 to $28,000.00 net for Crosby and Berger. At the 
rear, the engraving shop can be had at about $10,000.00, 
with the piano and radio building at about $15,000.00 net. 
This will leave the corner of 12th and G. of which we 
can get possession at about $40,000.00 net. 

I suggest that Neisner consider, at this time, (and such 
a deal should be handled without delay), a combination of 
the corner of 12th and G., the piano-radio store, and en¬ 
graving shop, which will give a frontage of 156 feet on 
12th Street by a frontage of 100 feet on G. Should they tie 
this property up under a 30 to 50-year lease, they can then 
wait their time to get a frontage on F. Street. 

The Wise lease, for instance, runs to April 30th, 1943. 
I believe that I can now arrange for a lease to begin as of 
that date and to match up with any lease made on the other 
properties. The lease of Crosby Shoe, according to my 
records, expires about 1944. I believe we would have a 
little more difficulty in closing on this at the present time, 
but there is, nevertheless, a chance. 
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Do you think there is any chance that you can interest 
Neisner in dealing in this manner? Frankly, that is the 
way that Murphy finally landed their fine assembly with 
the exception, however, that they were successful in getting 
a 25-foot front immediately. 

1271 If Neisner, therefore, will take a chance, they will 
find that by watching these properties carefully, 

they will eventually be the occupants of the largest possible 
store on F. Street. 

Very respectfully, 

Cabl G. Rosinski 

CGR/c 

P.S. Incidentally, this would place Neisner next to 

Lerner’s new 50-foot store, scheduled to be opneed the 21st. 

! 

1272 Defendant’s Exhibit 22 

October 14, 1936 

Mr. Carl G. Rosinski, 

Homer Building, 

Washington, D. C. 

Dear Mr. Rosinski: 

I have your letter of the 13th regarding the property 
running from F to G Streets and also fronting on 12th 
Street. I 

Will you please let me have the following information: 

(1) What would be the rental for the 100 x 156' fronting 
on 12th Street, with a new building thereon? 

(2) Let me have the taxes on each piece so that I can go 
down to see Mr. Neisner and figure out with him 
just what the rental would cost him per annum; 

In the meantime I am giving him copy of what you have 
given me. I will communicate with you further after I have 
the desired information. 
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In the second paragraph of your letter you state you be¬ 
lieve Crosby and Berger together would probably demand 
$40,000. I presume this $40,000. would give us immediate 
possession. I am also assuming that immediate possession 
could be worked out on the G Street frontage. 

Yours sincerely, 

J. Herbert Morganstern 

1273 Defendant’s Exhibit 23 

October 14,1936 

Mr. J. M. Neisner, 

49 East Avenue, 

Rochester, N. Y. 

Dear J. M.- 

Herewith copy of letter from Carl G. Rosinski, of Wash¬ 
ington, D. C., under date of October 13th, also map which 
will show you that this property is in absolutely the best 
spot in that city. It is even better than Murphy’s location. 

I am writing for further particulars and also to find 
out about what the rental would be. 

Yours sincerely, 

1274 Defendant’s Exhibit 24 

October 19, 1936 

Mr. Carl G. Rosinski, 

Homer Building, 

Washington, D. C. 

Dear Mr. Rosinski: 

I wish you would let me have a reply to my letter of 
October 14th, as Mr. Neisner is much interested in this 
proposition. 

Yours sincerely, 

J. Herbert Morganstern 
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1275 Defendant’s Exhibit 25 

WESTERN ! 

UNION 

PA 7 9 6= BUFFALO NY 29 939a 

CARL G BOSINIKI 
HOMER BLDG WASHDC 

NEISNER GREATLY INTERESTED DETAILED LETTER FOLLOWS. 

J HERBERT MOBGANSTERN. 

1276 Defendant’s Exhibit 26 

October 29, 1936 

Mr. Carl G. Rosinski, 

Homer Building, 

Washington, D. C. 

Dear Mr. Rosinski: 

I spent some time with Mr. Neisner yesterday going over 
the proposition which you recently submitted and Mr. Neis¬ 
ner is greatly interested and wants us to get to work imme¬ 
diately and see what can be done. 

However, he is interested only if we can secure possession 
of the 55' on F Street at the same time we get possession 
of the remainder of the premises. I therefore presume 
the first thing you will have to do is to approach the ten¬ 
ants to see whether or not their leases can be purchased 
and if so at what price. 

I do not believe Mr. Neisner will argue about any of 
the rentals you have quoted and I also believe he would 
be willing to pay a considerable bonus for early possession. 

I wish on receipt of this letter you would write me fully 
telling me what your plans are and also letting me know 
if there is any way in which I can help at the present time. 

I believe Mr. Neisner would want a lease of at least 30 
years and possibly 50, due to the fact that he must erect 
a new building on the entire plot. 
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Will you also please inform Graham Magee of such por¬ 
tion of the contents of this letter as you see fit. 

Awaiting your further word, I am 

Yours sincerely, 

J. Herbert Morganstern 

1277 Defendant’s Exhibit 27 

November 2, 1936 

Mr. J. Herbert Morganstern, 

1116 Genesee Building, 

Buffalo, N. Y. 

Dear Mr. Morganstern: 

I have yours of October 29th. Frankly, I am very doubt¬ 
ful that we will be successful in buying possession from 
Wise, Crosby and Berger. I have, however, today wired 
Crosby and Wise, asking for an appointment to discuss 
such a proposal. 

Should they be willing to consider such a deal, and are 
willing to arrange for a conference, I had in mind that you 
might not object to going to Boston to see the Crosby Com¬ 
pany, while I, in turn, would go to New York to talk the 
matter over with Wise. 

Is Mr. Neisner personally acquainted with Mr. J. J. 
Lerner? I ask this question, because when Mr. Lerner 
was down here the other day, I explained to him what we 
had in mind for 12th and G. Streets. I had to do this in 
order to get him to hold off on any leasing of the engraving 
shop on 12th street which the Lerners now own. 

I am sure, if Mr. Neisner would talk with Mr. Lerner, 
he would be convinced that, even though we might not, at 
the start, be able to get possession of the F. Street fronts, 
there is more than enough business available at 12th and 
G. Streets to give Mr. Neisner a highly profitable volume. 
At any rate, when Mr. Lerner was here, we watched the 
property for some little time and the traffic on both 12th 
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and G Streets was extremely heavy in volume, by reason 
of which, Mr. Lerner was very much enthused. 

I don’t believe that there will ever be another large store 
on F. Street; at least if the market stays as it is, until 
such time as a prospect gambles like Murphy did in getting 
their frontage. As you know, Murphy started with only 
25 feet but, through a series of breaks, worked their front¬ 
age up to 75 feet. If Mr. Neisner will gamble and take 
this 12th and G. Streets corner, conditioned upon his 

1278 securing possession of the F. Street fronts at the 
expiration of the present leases, he too will find that 

by gambling, he will secure a good frontage on F. Street 
and a plant large enough to make an enormous profit. 

I will advise you of the answers to the telegrams today 
sent out. 

Yery respectfully, 

Carl G. Rosinski 

1279 Defendant’s Exhibit 28 

November 4, 1986 

Mr. Carl G. Rosinski, 

Homer Building, 

Washington, D. C. j 

Dear Mr. Rosinski: 

I have your favor of November 2nd and I will await 
word from you on the answers of your wires to Crosby and 
Wise. 

I do not believe Mr. Neisner is personally acquainted 
with Mr. J. J. Lerner but I do believe if we get anywhere 
on this proposition I can get Graham Magee to hold off for 
a while. 

I am giving Mr. Neisner copy of your letter and I will 
advise you as to his reaction. 

Yours sincerely, 

J. Herbert Morganstern i 


9 
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1280 Defendant’s Exhibit 29 

November 4,1936 

Mr. J. M. Neisner, 

49 East Avenue, 

Rochester, N. Y. 

Dear J. M.- 

Herewith copy of letter received from Carl G. Rosinski 
of Washington, D. C., together with copy of my reply. 

Yours sincerely, 

1283 Defendant’s Exhibit 32 

November 12, 1936 

Mr. J. M. Neisner 
Shelbourne Hotel 
Atlantic City, N. J. 

Dear Mr. Neisner: 

At the suggestion of Mr. Morganstern of Buffalo, with 
whom I talked on the telephone today relative to the pos¬ 
sible assembly of property for you in Washington, I am 
writing you asking that, if possible, you arrange after 
leaving Atlantic City to stop by Washington for the pur¬ 
pose of discussing the proposed location. 

I am having difficulty in securing an agreement from 
Wise and Crosby as to possession earlier than the expira¬ 
tion date of their lease. I believe, however that if you 
will take the time to come here and dig into this matter 
thoroughly with me that you will be convinced that a deal 
can be made which will be profitable to you and which 
will place your firm at least on an equal basis with any 
other Washington store. 

I am very anxious to have you do this because I am 
100% sold on the idea that if you will follow my suggestion 
you will be successful in getting a very satisfactory as¬ 
sembly and a highly profitable store. 


I 
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I would appreciate it if you will wire me prior to your 
coining here. j 

Very respectfully yours, 

Carl G. Rosinski 

1284 Defendant’s Exhibit 33 

WESTERN 
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CAUL G ROSINSKI 
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IMPOSSIBLE FOR ME TO BE IN WASHINGTON THIS WEEK. 

J M NEISNER i 

1285 Defendant’s Exhibit 34 

November 24, 1936 

Mr. Carl G. Rosinski, 

Homer Building, 

Washington, D. C. 

Dear Mr. Rosinski: 

Mr. Neisner is back in Rochester and unfortunately did 
not have the opportunity of stopping in Washington on his 
way back. However, I saw him today and I feel that we 
can interest him in a lease on the 100 x 150 on G Street 
together with the piece which is marked “engraver’s” on 
your map. This, of course, is with the proviso that at this 
time he gets leases on the 55' of frontage on F Street with 
possession at the expiration of the present leases. 

In other words, he does not want to pay any bonuses 
but I believe might be interested in taking the rear end 
of the 12th Street piece if they could be had on reasonable 
terms. 

I would suggest that you let me know on what terms 
the 100 x 156' plus the engraving building could be had 
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on a long-term lease and if it would be possible to get 
the owners of these properties to advance the necessary 
moneys for the construction of a new building. If this 
runs too high, we might be able to use the G Street front¬ 
age with the piano and radio building, although the larger 
area would be preferable. 

I expect to be in New York next week and if you think 
there is any chance of making a deal along these lines, I 
will be glad to come to Washington to discuss the matter 
with you. 

Meanwhile, I would like to hear from you this week, 
giving figures on the information which I have herein re¬ 
quested and I will then be in a position to tell you whether 
or not it will be worth while for us to spend a lot of time 
on this deal. 

Summing up the situation, Neisner Brothers are inter¬ 
ested in getting rear space only if it can be had where the 
business done therein would at least carry the business 
until such time as the F Street frontage became available. 
I trust this is clear to you and that you will give me a 
prompt reply. 

Yours sincerely, 

J. Herbert Morganstern 

1286 Defendant’s Exhibit 35 
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1288 Defendant’s Exhibit 37 

December 3, 1936 

Mr. J. Herbert Morganstern, 

1116 Genesee Building, 

Buffalo, N. Y. 

Dear Mr. Morganstern: ; 

The owners of the Berger-Crosby property have today 
given me the following figures, for a 30-year lease from 
the expiration of the present tenant’s lease: 

$27,000.00 for the first 10 years 
30,000.00 44 44 next 10 “ 

32,500.00 “ 44 4 4 10 44 

All of the above figures are net as to taxes, insurance, 
upkeep and commission. 

Worch has tentatively given me a figure of $16,000.00 net 
as to everything but commission. In other words, he is 
willing to pay the brokerage. 

I will report to you when I have further information. 

Very respectfully, 

Cabl G. Rosinski 

1289 Defendant’s Exhibit 38 

December 3, 1936 

Mr. Carl G. Rosinski, 

Homer Building, 

Washington, D. C. 

Dear Mr. Rosinski: 

First of all, I saw Graham Magee while in New York and 
he has not yet closed his lease and I am herewith giving 
you copy of the letter which I have this date written him. 

Mr. Neisner told me this morning that he believed that 
the deal could best be worked out by purchasing the pres- 
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ent F Street leases and I told Mr. Neisner that while I 
thought this might be feasible, I think we had best go 
along the way we started, because it certainly will be much 
easier to buy these leases after the present tenants know 
that in no event can they get a renewal. 

Mr. Neisner is sold on the entire proposition and I be¬ 
lieve will pay upwards of $100,000. for the two leases, if 
it is necessary. 

I am anxious to hear from you as to what results you 
get from Mr. Worch, who owns the piano store and also 
from the others we met. 

I feel we have the makings of a very large deal here and 
that any great amount of work which we have to do will be 
well repaid. 

Mr. Neisner has been in Washington recently unknown 
to me and is absolutely sold on the location and both he and 
Mr. Morrison, the General Manager, told me to go ahead 
and work out this deal as best I could so that we should 
leave no stone unturned. Just as soon as you have any¬ 
thing at all of interest, let me hear from you and I will 
use every effort on my end. 

Mr. Neisner is leaving the end of January for a Mediter¬ 
ranean cruise and will be gone about eight weeks so that 
we will have to step on the gas if we want to close this deal 
before he goes away. 

Yours sincerely, 

J. Herbert Morganstern 
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1290 Defendant’s Exhibit 39 

December 4, 1936 

Mr. J. Herbert Morganstem, 

1116 Genesee Building, 

Buffalo, N. Y. 

Dear Mr. Morganstem: i 

I thought yon would be interested in having the exact 
lease expirations dates covering the various properties 
which I am, therefore, pleased to quote: 

Crosby.April 1, 1943 

Berger.. February 28, 1941 

Blackistone (12th Street).November 30,1938 

Wise..April 30, 1943 

Engraving Shop (12th Street) .December 14, 1941 

You will note that the engraving shop has been leased 
by Lerner to the several tenants who had offered to take 
it. This property is, therefore, now tied up for a period 
of 5 years, subject only to the condition that Lerners still 
have not signed the leases, though they have them executed, 
by the tenants, in their possession. 

Very respectfully, 

Cabl G. Rosinski 

1291 Defendant’s Exhibit 40 

December 4, 1936 

Mr. J. Herbert Morganstem, 

1116 Genesee Building, j / 

Buffalo, N. Y. 

Dear Mr. Morganstem: 

I have yours of December 3d, with enclosures. The 
leases covering the 12th Street building owned by Lerners, 
were forwarded to Graham Magee yesterday and he, un¬ 
doubtedly, now has them in his possession. 
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I am pleased that Mr. Neisner is sold on the location, 
because I too believe he will enjoy a very profitable volume 
of business there. 

I talked with Worch again today and, while he still has 
not given me an option, I know this property is in line at 
$16,000.00 net. 

I am very much afraid, however, that the chances of 
buying possession from the present tenants is an almost 
impossible proposition, unless we get a break on the Wise 
store, as we discussed it the other day after talking with 
the banker. I suggest, however, that we proceed to see 
what can be done and to that end have wired Mr. Levy of 
Crosby, asking him if he will be in New York any day next 
week and, if so, if we might have a conference with him. 
I thought perhaps he might be in New York and we could, 
therefore, see him, as well as Wise Shoe Company, at the 
same time. 

I will, therefore, advise you as soon as I have further 
information. 

Very respectfully, 

Caul G. Rosinski 

1292 Defendant’s Exhibit 41 

December 8,1936 

Mr. J. Herbert Morganstem, 

1116 Genesee Building, 

Buffalo, N. Y. 

Dear Mr. Morganstern: 

I talked with Levy of John Irving Shoe Company today 
and find that it is very indefinite when he will be in New 
York. He stated to me, however, that he would not be in¬ 
terested in a deal of any kind concerning his F. Street 
store, unless I was in a position to get him another location. 
I find this just about 99 % impossible, even with Levy will¬ 
ing to buy out an existing lease. \ 
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There is one chance, however, which I am following 1 and 
from which I should have an answer in a couple of days. 
At that time, I will advise you. I 

I suggest, however, in the meanwhile, that inasmuch as 
Graham Magee is signing the two leases covering the 12th 
Street stores today, you make every effort to secure Mr. 
Neisner’s interest, based upon delayed possession of the F. 
Street front. I am very much afraid that this is the only 
way we can work this deal out, but am, at the same time, 
confident that the 12th and G. Street end of the property 
will provide a volume more than sufficient to make the 
proposition as a whole an interesting one, even though we 
must wait for the F. Street front. 

Hoping that your cold is very much improved and that 
you will be successful in convincing Mr. Neisner as to the 
above, I am, 

Very respectfully, 

Cabl G. Rosinski 

1293 Defendant’s Exhibit 42 

December 14, 1936 

Mr. J. Herbert Morganstern, 

1116 Genesee Building, 

Buffalo, N. Y. 

Dear Mr. Morganstern: 

I am making no headway at all with the proposed pur¬ 
chase of a new location for Crosby Shoe which, therefore, 
eliminates the possibility of getting possession from them 
for Neisner. 

Have you had any further word from Mr. Neisner, and 
what are the possibilities, in your opinion, of working out 
the deal without immediate possession of the F. Street 
front? 

Have you talked with him recently about the location 
proposed in Chevy Chase? I consider this to be an excep- 
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tional opportunity and am, therefore, anxious to get some 
action on it, if possible. 

Very respectfully, 

: Cael G. Rosinski 

1294 Defendant’s Exhibit 43 

i 

December 15,1936 

Mr. J. Herbert Morganstem, 

1116 Genesee Building, 

Buffalo, N. Y. 

Dear Mr. Morganstern: 

Mr. Hamby, who represents the owner of the Crosby and 
Berger stores, telephoned me today to the effect that bis 
owners were not willing to have the proposal of a lease with 
Neisner remain an open proposition over a continued pe¬ 
riod, with a further statement to the effect that both Crosby 
and Berger have applied for a new lease. 

I am afraid that, if Mr. Neisner will not consider closing 
on the basis that I have suggested, namely, with delayed 
possession, the owners will give the present tenants an ex¬ 
tended term, with the result that the deal will, more or less, 
be forever impossible. 

What do you think you can do in this case? 

Very respectfully, 

Carl G. Rosinski 

1295 Defendant’s Exhibit 44 

December 15, 1936 

Mr. Carl G. Rosinski, 

Homer Building, 

Washington, D. C. 

Dear Mr. Rosinski: 

Mr. Neisner unfortunately cannot get to Washington 
before Christmas to look the Connecticut Avenue proposi- 



tion over, but will look at it when he comes to Washing¬ 
ton in January to look at the 12th and G Street proposi¬ 
tion. The question as to whether or not Mr. Neisner will 
take the 12th and G Street pieces without the F Street 
frontage depends- on his judgment of what he sees during 
the January visit. 

Yours sincerely, 

J. Herbert Morganstern. j 

Dictated but not read. 


1297 Defendant’s Exhibit 46 


December 18,1936 

Mr. J. Herbert Morganstern, 

1116 Genesee Building, 

Buffalo, N. Y. 

Dear Mr. Morganstern: 


I talked with Mr. Hamby today and he advises me that 
he is willing to wait until January 15th for a definite de¬ 
cision from Mr. Neisner. 


Inasmuch as we must get ourselves in line with both 
Worch and Wallis, prior to making any definite decision 
with Mr. Hamby, I suggest you urge Mr. Neisner to come 
here as soon as possible. 

Some little time will be consumed in getting the Wallis 
deal definitely lined up; therefore, prompt action is 


necessary. 


Very respectfully, 

Carl G. Rosinski. 
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1298 Defendant’s Exhibit 47 

December 21, 1936 

Mr. Carl G. Rosinski, 

Homer Building, 

Washington, D. C. 

Dear Mr. Rosinski: 

Thank you for your letter of December 18th. 

I am seeing Mr. Neisner on either January 2nd or Janu¬ 
ary 4th and will then let you know definitely the date of 
our arrival in Washington. 

Yours sincerely, 

J. Herbert Morganstern. 

1299 Defendant’s Exhibit 48 
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1300 Defendant’s Exhibit 49 

January 8, 1937 

Mr. Carl G. Rosinski, 

Homer Building, 

Washington, D. C. 

Dear Mr. Rosinski: 

I just returned after meeting Mr. Morrison in New York 
and it seems nothing can be done on the property running 
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from F to G Streets unless the F Street leases can be 
bought with possession at this time. 

If the time should come that you think this might be 
feasible, I will be glad to hear from you. 

Yours sincerely, 

J. Herbert Morganstern. ; 

1304 Defendant’s Exhibit 53 

February 25, 1937 

Mr. Carl G. Rosinski, 

Homer Building, ! 

Washington, D. C. ! 

Dear Mr. Rosinski: 

Thank you for your letter of February 24th relative to 
the property which runs through from F to G Street, and 
I note what you have to say about Woolworth. 

The only reason I suggested Woolworth was due to the 
fact that they are expanding their lines and taking large 
stores in different parts of the country. 

Is there any objection to my taking up this matter with 
another broker who claims he has someone interested in 
getting a large space in Washington, in which case, of 
course, there would have to be a three-way split of com¬ 
mission. 

Yours sincerely, 

J. Herbert Morgansterx. 
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1298 Defendant’s Exhibit 47 

December 21, 1936 

Mr. Carl G. Rosinski, 

Homer Building, 

Washington, D. C. 

Dear Mr. Rosinski: 

Thank you for your letter of December 18th. 

I am seeing Mr. Neisner on either January 2nd or Janu¬ 
ary 4th and will then let you know definitely the date of 
our arrival in Washington. 

Yours sincerely, 

J. Herbert MorgansteRn. 

1299 Defendant’s Exhibit 48 
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MORRISON NEISNER OFFICIAL YOUR OFFICE MONDAY ON BOTH 
PROPOSITIONS REGARDS- 

J H MORGAMSTERN. 
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January 8, 1937 

Mr. Carl G. Rosinski, 

Homer Building, 

Washington, D. C. 

Dear Mr. Rosinski: 

I just returned after meeting Mr. Morrison in New York 
and it seems nothing can be done on the property running 



from F to G Streets unless the F Street leases can be 
bought with possession at this time. 

If the time should come that you think this might be 
feasible, I will be glad to hear from you. 

Yours sincerely, 

J. Herbert MorgansteRn. 

1304 Defendant’s Exhibit 53 

February 25, 1937 

Mr. Carl G. Rosinski, 

Homer Building, 

Washington, D. C. 

Dear Mr. Rosinski: 

Thank you for your letter of February 24th relative to 
the property which runs through from F to G Street, and 
I note what you have to say about Woolworth. 

The only reason I suggested Woolworth was due to the 
fact that they are expanding their lines and taking large 
stores in different parts of the country. 

Is there any objection to my taking up this matter with 
another broker who claims he has someone interested in 
getting a large space in Washington, in which case, of 
course, there would have to be a three-way split of com¬ 
mission. 

Yours sincerely, 

J. Herbert Mobganstern. 
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1305 Defendant’s Exhibit 54 

February 26, 1937 

Mr. J. Herbert Morganstern, 

1116 Genesee Building, 

Buffalo, N. Y. 

Dear Mr. Morganstern: 

I have yours of February 25th. I have no objection to 
your discussing the matter with another broker and am 
agreeable to a three-way split of commission if we can get 
together on a deal. 

Please impress upon him, however, the importance of 
leasing the back ground, with possession now, and the F. 
Street front with possession in 1943. I have had several 
talks with the F. Street tenants, since our deal fell through, 
and they are even stronger in their stand that they will 
not sell possession. 

Very respectfully, 

Cakl G. Rosin ski. 

1307 Defendant’s Exhibit 56 

January 11, 1939 

Mr. J. Herbert Morganstern 
J. Herbert Morganstern, Inc. 

1116 Genesee Building 
Buffalo, New York 

Dear Mr. Morganstern: 

Do you think there is any chance of interesting Mr. Neis- 
ner in locating in Washington now? If so, I still have the 
property on Bladensburg Road as well as the corner of 
12th and G Streets, N. W. 

The organization that has vision enough to take the 12th 
and G Street property (Wallis property) forgetting en¬ 
tirely about an F Street front will find business available 
in such volume as to make a very profitable operation. I 


259 


contend now and always will that this particular property 
does not need to have an F Street entrance in order to be 
successful. I 

If there is any chance in interesting Mr. Neisner I would 
appreciate hearing from you. 

Very respectfully, 

Carl G. Rosinski. j 

1308 Defendant’s Exhibit 57 

January 13, 1939. 

Mr. J. M. Neisner 

49 East Avenue : i ( 

Rochester, N. Y. 

Dear J. M. 

Carl G. Rosinski of Washington, D. C. has written me 
as below and I have answered that you will not be ready 
until March. 

Yours sincerely 

“Do you think there is any chance of interesting Mr. 
Neisner in locating in Washington now? If so, I still have 
the property on Bladensburg Road as well as the corner of 
12th and G Streets, N. W. 

The organization that has vision enough to take the 12th 
and G Street property (Wallis property) forgetting en¬ 
tirely about an F Street front will find business available 
in such volume as to make a very profitable operation. I 
contend now and always will that this particular property 
does not need to have an F Street entrance in order to be 
successful. 

If there is any chance in interesting Mr. Neisner I would 
appreciate hearing from you.” 
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1309 Defendant’s Exhibit 58 

January 13, 1939 

Mr. Carl G. Rosinski 
Homer Building 
Washington, D. C. 

Dear Mr. Rosinski 

I thank you for your letter of the 11th re a location on 
Bladensburg Road and also one at 12th and G Streets, N.W. 

I regret that Mr. Neisner will not look at any new spots 
until March hut I will get in touch with you whenever 
he is ready. 

Yours sincerely 

J. Herbert Morganstern. 

1310 Defendant’s Exhibit 59 

August 9, 1939 

Mr. Carl G. Rosinski 
Homer Building 
Washington, D. C. 

Dear Mr. Rosinski 

I have had several letters from Augustine Lonergan re¬ 
garding the location running from F to G Streets neaf 
12th Street. 

Mr. Lonergan thinks that Mr. Neisner and I should come 
on to Washington but I would appreciate first receiving 
from you a detailed account of the proposed transaction. 
With kindest personal regards, I am 

Yours sincerely, 

J. Herbert Morganstern. 
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1311 Defendant’s Exhibit 60 

August 10, 1939 

Mr. J. Herbert Morganstern 

1116 Genesee Building j 

Buffalo, New York 

Dear Mr. Morganstern: 


I acknowledge receipt of yours of August 9th. Thei-e is 
no change in the situation relative to the 12th, F, and G 
Streets property other than that 1113 F Street, formerly 
occupied by Wise Shoe now under lease to Crosby for a 
period of five years with a five-year option, which, of 
course, further complicates the situation. 

Senator Lonergan has been in touch with me a number 
of times in an attempt to work out a deal of some kind. 
He referred to Mr. Neisner as a result of which I told him 
that I had been in touch with you and had negotiated with 
Neisner on this particular property. He seemed to think, 
however, that he could be of considerable assistance and, 
therefore, wrote you. Frankly, I can see no reason because 
of our previous negotiations Senator Lonergan should be 
in the picture. This, however, I will leave entirely up to 
you. 

I would, of course, like to have Mr. Neisner come to 
Washington and inspect these properties if he is interested 
on the terms which we previously discussed and with de¬ 
layed possession of the F Street front. If he will give the 
matter consideration along these lines I suggest you bring 
him here. 


I will be in Washington all of next week but will pos¬ 
sibly be away the next. If you can possibly make it next 
week I would appreciate it. 


Very respectfully, 


Carl G. Rosinski. 
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1313 Defendant’s Exhibit 62 

August 12, 1939 

Mr. Carl Rosinski 
Homer Building 

Washington, D. C. ■’ 

Dear Mr. Rosinski: 

I thank you for your letter of August 10th. I really do 
not see how Mr. Lonergan can help us in any deal which 
you and I have been working on. I have known Mr. Loner¬ 
gan for a great many years and I admire him and think 
a lot of him. However, he does not belong in this deal 
if a deal is ever consummated on this property. 

Regarding the deal, I see no chance at present. I have 
discussed this with Mr. Neisner on many occasions but the 
differences in possession dates make it impractical from 
his standpoint. 

Mr. Neisner is very anxious to open a store in downtown 
Washington and I will always be more than glad to hear 
from you. 

I am enclosing a copy of letter which I am writing to 
Mr. Lonergan today. 

Yours sincerely, 

J. Herbert Morgan stern. 

1314 Defendant’s Exhibit 63 

December 7, 1943 

Mr. Carl G. Rosinski 
Homer Building 

Washington, D. C. 1 

Dear Mr. Rosinski: 

Neisner Bros, are looking for locations with post-war 
possession and are willing to enter into leases at this time. 
As you know they want 100% locations and large floor 
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space and I will be very pleased to hear from you with 
any suitable offering. They do not want any stores where; 
the volume would be less than $200,000. 

Yours sincerely, 

J. Herbert Morganstern. 

1315 Defendant’s Exhibit 64 

July 7, 1944 

Mr. Carl G. Rosinski 
Homer Building 
Washington, D. C. 

Dear Mr. Rosinski: 

You will no doubt recall that I do a lot of the real estate 
business for Neisner Brothers and I am wondering if there 
is anything in your district which would be a possibility 
for them with post war possession. 

They want 100% locations or very good neighborhoods 
and in each case must have a store at least as large as the 
largest store of any of their competitors. 

They have quite an expansion program and would be in¬ 
terested in Alexandria or any other good town with which 
you might be familiar. 

I would appreciate your letting me know what the 
chances are and since I expect to be in your neighborhood 
within the next three or four weeks, I will look forward 
to seeing you. 

Yours sincerely, 

J. Herbert Morganstern. 
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1316 Defendant’s Exhibit 65 

July 14, 1944 

Mr. J. Herbert Morganstem 
J. L. & M. H. Schwartz, Inc. 

Walbridge Building 
Buffalo 2, New York 

Dear Herb: 

I am enclosing the whole file of correspondence on a loca¬ 
tion in Washington. 

I have checked with Jack Lubelle and he does not feel 
that we are at all obligated toward this broker in New 
York, inasmuch as he has nothing definite to offer at the 
present time. 

When you plan a trip, I should like you to figure on 
checking this location in Washington, finding out who the 
owner of the building is and if there is any chance of 
getting the small 25 foot store next door, and anything 
else about the location that might help us in making up 
our minds as to whether we are interested in it or not. 
Best regards. 

Yours very truly, 

1317 Defendant’s Exhibit 66 

September 14, 1944 

Mr. Carl G. Rosinski 
Homer Building 

Washington, D. C. 1 

f A 

Dear Mr. Rosinski: 

I wish to thank you very much for the courtesy shown 
me while in Washington. 

I am going to take up with Neisner Brothers next week 
the proposition at 12th and G Streets and I will try very 
hard to get their favorable interest. 

From notes I took when we were on our automobile ride 
I give you the following: Neisner ? s should be interested 
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in Clarendon, Virginia, next to Lerner; in Bethesda, Mary¬ 
land, Chevy-Chase, Silver-Springs, Maryland and H Street 
northeast corner of 12th. 

My notes state that the locations at Connecticut and Al- 
bermarle and Connecticut and Macomb are not suitable. 

Of course the proposition I am most interested in for 
immediate action is the one in the Market Building at 14th 
Street and Park Road, and I hope you will let me hear 
from you about this at the earliest possible moment as I 
would like to bring Mr. Neisner to Washington as soon as 
this is available. 

At H Street northeast corner of 12th you were going to 
get me a definite proposition. You are also going to let 
me know if the corner in Alexandria should be available and 
if not you are going to try to work something out on the 
other side of Whalen. ! 

Again thanking you, I am, 

Yours sincerely, 

J. Herbert Morganstern. 

JHM :GZ 

P.S. I seem to have mislaid my map of Washington and I 
wish that you would send me one by return mail. Urgent. 

1319 Defendant’s Exhibit 67A 

September 14, 1944 

Mr. Fred Neisner 
49 East Avenue 
Rochester, N. Y. 

Dear Fred: 

In Washington at the corner of 12th and G Streets there 
is a building 75 x 125 in which I think is a very excellent 
spot. The owners will erect a new building at a rental of 
$50,000 net plus 8% on the cost of a new building, the 
taxes at present being about $10,000. Washington has a 
very low tax rate, $17.50 per thousand with the assessment 
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supposedly 100%. You will find in your correspondence 
a few years back some data regarding this property and 
at that time we were trying to get through to F Street. 
This is impossible since Lemer has taken an ell shaped 
store as shown on the map enclosed. 

As you know, the situation in downtown Washington is 
ripe for a good variety store. Murphy has the only large 
store downtown and they only got that store by taking one 
little building after the other and while they are doing a 
tremendous business, they have a very poor looking store. 
The only other stores downtown are the small Woolworth 
and Kresge stores which are really negligible as far as 
competition goes. It is possible to get an additional 25 
x 128.6 on G Street at an additional $18,000 net. 

It would seem to me however that if you had a store 
and basement for sales and a second floor for stock, each 
75 x 125 that you would do a tremendous volume. I will 
of course discuss this with you. 

Yours sincerely, 

J. Herbert Morganstern. 

1320 Defendant’s Exhibit 68 

September 15, 1944 

Mr. J. Herbert Morganstem 

J. L. & M. H. Schwartz, Inc. 

Walbridge Building 
Buffalo 2, N. Y. 

Dear Mr. Morganstem: 

I acknowledge receipt of yours of September 14th. The 
information which you set out in your third paragraph is 
correct, as is your fourth paragraph. 

• ••••••••• 
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I am enclosing the map of Washington which we worked 
on while you were here, as well as several additional 
copies. I trust this gives you what you desire. 

Very respectfully, 

Cabl G. Rosinski. 

1322 Defendant’s Exhibit 69A 

% 

September 21, 1944 

Mr. Carl Rosinski 

Homer Building i 

Washington, D. C. 

Dear Mr. Rosinski: 

Yesterday I talked with Mr. Fred Neisner, president of 
Neisner Brothers, regarding the entire Washington situa¬ 
tion and to say the least he is greatly interested. He is 
of course most interested in the corner of 12th and G 
Streets, 103 x 125 which includes the music store. Mr. 
Neisner is ready to go to Washington with me on very 
short notice to go into this matter but I told him that I 
expected to hear something further on 14th & Park Road, 
Clarendon, or H and 12th Streets. In this way we could 
accomplish much more and Mr. Neisner would not have 
to commute back and forth. I am most anxious to hear 
about 14th and Park Road as I believe that we can make 
both that deal and the one at 12th and G Streets. 

At 12th and G Streets there are of course two separate 
owners and I am wondering what we would do about hav¬ 
ing the building erected but I suppose that you have got 
that worked out. While I was in Rochester yesterday Mr. 
Neisner looked over some of the correspondence we had 
on this very property back in 1935 and at that time the 
corner building was offered for $35,000 net. I hope that 
we can shade the $50,000 net a little bit. 


268 


Someone told Mr. Neisner that there is a good section 
in Arlington known as the Shirlington development. How 
about that? 

Yours sincerely, 

J. Herbert Morganstern. 

1323 Defendant’s Exhibit 70 

September 25,1944 

Mr. J. Herbert Morganstern 
J. L. & M. H. Schwartz, Inc. 

Walb ridge Building 
Buffalo 2, N. Y. 

Dear Mr. Morganstern: 

I acknowledge receipt of yours of September 21st. I 
suggest that Mr. Neisner not wait until we have things 
lined up, but to make a trip here as quickly as possible. 

The 12th and G Street comer is being worked on and 
you can’t tell when there will be a break. If he wants a 
real downtown location he should, therefore, act. As to 
14th and Park Road, I wouldn’t wait on this either, but 
would arrange to have Mr. Neisner come down and meet 
with the owners. You cannot tell what might be accom¬ 
plished by such a meeting. 

• ••••••••• 

Very respectfully, 

Carl G. Rosinski. 

1324 Defendant’s Exhibit 71 

September 27, 1944 

Mr. Fred Neisner 
49 East Avenue 
Rochester, N. Y. 

Dear Fred: 

I have a letter from Carl Rosinski in Washington stating 
that it is urgent that we get to Washington as soon as pos- 
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sible, in order that yon may inspect 12th & G- Streets which 
is the downtown property and also meet the owners of the 
property at 14th & Park Road where Murphy, Woolworth 
and Kresge have large stores. 

I would suggest that you make it next week if at all 
possible and arrange to spend two days there. I really 
think this is worth while and should be followed up as soon 
as possible. Mr. Rosinski is a first class broker and he 
would not urge me if there were not a real hurry. 

If you expect to be in Buffalo on Friday we can make 
arrangements then, otherwise I wish you would phone me 
on receipt of this letter. 

! 

Yours sincerely 

J. Herbert Morganstern. 

1326 Defendant’s Exhibit 72 

October 12, 1944 

Mr. Carl G. Rosinski 
Homer Building 

Washington, D. C. ' ' 

Dear Mr. Rosinski: 

j 

Mr. Neisner wanted me to write you to tell you that he 
appreciated the way in which you handled the deal and 
that he hopes that you will be able to get the adjoining 
property. 

I want to remind you that in dealing with the piano 
store man that you be sure and include in the proposition 
the matter of free rent for a maximum of six months dur¬ 
ing the building period. 

I talked with Mr. Neisner about drawing the leases so 
that we would get commission on the full amount of rental 
and he suggested that he draw the leases at $55,000 plus 
the percentage on the building costs as additional rental. 
It looks to me as though that would be satisfactory and I 
would appreciate your thoughts on that matter by return 
mail. 
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Mr. Neisner is giving his attorney the facts today so 
that he can start drawing the papers. Mr. Neisner is going 
to be out West all of next week so that it will be Monday 
or Tuesday, the 23rd or 24th before the leases are ready. 

As you know I am also awaiting anxiously word from 
Mr. Kass and I know that you will get in touch with me 
the minute you hear anything. 

Yours sincerely, 

J. Herbert Morganstern. 

1327 Defendant’s Exhibit 73 

October 13, 1944 

Mr. J. Herbert Morganstern 
J. L. & M. H. Schwartz, Inc. 

Walbridge Building 
Buffalo 2, N. Y. 

Dear Mr. Morganstern: 

As requested, you will find enclosed herewith map of 
Washington. I have written to Graham Magee at Lerner’s 
relative to their 12th Street property and will advise you. 

In the meanwhile, I have talked with Mr. Worch who 
owns the adjoining property and he will call a family con¬ 
ference as soon as possible and-let me know if they are 
interested in making a deal. 

I talked with Mr. Kass a few moments ago and the meet¬ 
ing on the Arcade Market was postponed until Monday due 
to the illness of the President of the Company. He prom¬ 
ises me that he will advise as soon as he has word from 
them. 

Very respectfully, 

Carl G. Rosinski 
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Defendant’s Exhibit 79 


i 


October 19,1944 

Mr. J. Herbert Morganstern 
J. L. & M. H. Schwartz, Inc. 

Walbridge Building 

Buffalo 2, N. Y. 1 

j 

Dear Mr. Morganstem: 

Mr. Worch advised me today that he and his family 
have decided that at this time they are not willing to con¬ 
sider a long term lease on their property. They feel that 
business conditions are improving and for that reason 
they should remain in business for at least another five to 
ten years. 

I think in time I will be able to talk them into a deal 
though the answer received today is “no”. 

In the meanwhile, I await the leases on the corner prop¬ 
erty. 

Very respectfully, 

Cabi, G. Rosinski 

1339 Defendant’s Exhibit 84 

October 26, 1944 

Mr. Fred Neisner 

49 East Avenue I 

Rochester, N. Y. 

Dear Fred: 

The letter which I have drawn up reads as follows: 
“Mr. Hugo Worch 
1110 G. Street, N. W. 

Dear Sir: 

We are interested in leasing your building at the above 
address and offer you a rental of $20,000 net per year for 
25 years with the privilege of a further 25 years at the 
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same rental. We are to have possession whenever Govern¬ 
ment building restrictions are lifted and necessary mate¬ 
rials are available, but not before December 1, 1945. 

If this offer is accepted by you we will immediately draw 
appropriate leases. 

Since we are also leasing the Wallace property adjoin¬ 
ing and are drawing leases for that property, and since we 
cannot use either your property or the Wallace property 
alone, this agreement is subject to leases for both proper¬ 
ties being drawn and executed. 

This offer is for your immediate acceptance and we shall 
expect same by return mail.” 

Please send this written offer to Rosinski with an extra 
copy for him and also please send me a copy. 

Yours sincerely, 

J. Herbert Morganstern. 

Please do this right away while Worch is in the mood. 

1341 Defendant’s Exhibit 86 

October 26, 1944 

Mr. Carl G. Rosinski 
Homer Building 
Washington, D. C. 

Dear Mr. Rosinski: 

After your telephone call this morning, I spoke to Mr. 
Neisner and then wired you. I suggested to Mr. Neisner 
a letter along the following lines: 

“We are interested in leasing your building at the above 
address and offer you a rental of $20,000 net per year for 
25 years with the privilege of a further 25 years at the 
same rental. We are to have possession whenever Govern¬ 
ment building restrictions are lifted and necessary mate¬ 
rials are available, but not before December 1, 1945. 
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If this offer is accepted by you we will immediately 
draw appropriate leases. 

Since we are also leasing the Wallace property adjoin¬ 
ing and are drawing leases for that property, and since we 
cannot use either your property or the Wallace property 
alone, this agreement is subject to leases for both proper¬ 
ties being drawn and executed. 

This offer is for your immediate acceptance and we shall 
expect same by return mail . 9 9 

Mr. Neisner stated that I should forward my thoughts 
to him and he would then formulate a letter to Rochester 
and mail it directly to you. I would suggest that you have 
Mr. Worch sign this immediately and return the signed 
copy direct to Mr. Fred Neisner at 49 East Avenue, Roches¬ 
ter. Also write me at the same time telling me just what 
has been accomplished. When you send the signed accep¬ 
tance to Mr. Neisner, send at the same time, a legal descrip¬ 
tion of the property and the owners name so that Air. 
Neisner can start on both leases at once. 

Yours sincerely, H 

J. Herbert Morganstern 

1342 Defendant’s Exhibit 87 

1944 oct 27 pm 3 10 

WESTERN 

UNION 

aka 128 22=washington do 27 258p 

J HERBERT MORGAN STERN 

J L AND M H SCHARTZ INC WALBRIDGE BLDG BFLO 

HAVE MR NEISNER SPECIFY IN HIS LETTER TWENTY THOUSAND 
DOLLARS PLUS TAXES INSURANCE ALTERATIONS AND UP KEEP IN¬ 
STEAD OF USING WORD NET. 


CARL G ROSINSKI 
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1343 Defendant’s Exhibit 88 

October 27, 1944 

Mr. Fred Neisner 
49 East Avenue 
Rochester, N. Y. 

Dear Fred: 

I am enclosing telegram just received and if it is not too 
late you might use his wording. 

Yours sincerely, 

J. Herbert Morganstern 

1346 Defendant’s Exhibit 90 

October 27, 1944 

Mr. Carl G. Rosinski 
Homer Building 
Washington, D. C. 

Dear Mr. Rosinski: 

Your telegram received at 4:00 and I have just mailed 
it to Mr. Neisner so that if he comes in tomorrow Saturday, 
he will get it, but as a rule their office is not open. There¬ 
fore, if he has not already sent the papers to you, he 
will include the wording for which you asked. 

Yours sincerely, 

J. Herbert Mobganstern 


1347 Defendant’s Exhibit 91 

October 31, 1944 

Mr. Hugo Worch 
1110 G. Street, N. W. 

Washington, D. C. 

Dear Mr. Worch: 

We are interested in leasing your building at the above 
address and offer you a rental of $20,000 net a year for 
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25 years with the privilege of a further 25 years at the 
same rental. 

We are to have possession as soon as government build¬ 
ing restrictions are lifted and necessary materials are 
available, but not before December 1,1945. We are to have 
the right to demolish the present building on the property 
and substitute for it a three-story and basement building, 
which will tie in with the 75' on the corner. 

If this is accepted by you, we shall immediately draw up 
appropriate leases. 

Since we are also leasing the Wallace property adjoining 
and are drawing leases for that property, and since we 
cannot use either your property or the Wallace property 
alone, this agreement is subject to leases for both proper¬ 
ties being drawn and executed. 

This offer is for your immediate acceptance, and we shall 
expect same by return mail. i 

Very truly yours, 


1350 Defendant’s Exhibit 94 

October 31, 1944 

Carl O. Rosinski 
Homer Building 

Washington, D. C. j 

Dear Mr. Rosinski: 


I am sending you the letter for Mr. Worch and copy of 
it for your files. 

I assume you will deliver this immediately. 


Very truly yours, 

Feed Neisneb 


i 
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November 1, 1944 

Mr. Carl G. Rosinski 
Homer Building 
Washington, D. C. 

Dear Mr. Rosinski: 

Mr. Neisner informs me that he yesterday mailed you 
the written offer for Mr. Worch. I trust that things will 
go along smoothly now. 

As soon as Mr. Neisner receives Mr. Worch’s written ac¬ 
ceptance, he will immediately draw leases for both prop¬ 
erties. 

Yours sincerely, 

J. Herbert Morganstern 

1353 Defendant’s Exhibit 97 

/ 

November 3,1944 

Mr. J. Herbert Morganstem 
J. L. & M. H. Schwartz, Inc. 

Walbridge Building 
Buffalo 2, N. Y. 

Dear Mr. Morganstern: 

I had a conference with Mr. Worch yesterday afternoon 
and he in turn will confer with the rest of the family over 
the week-end. 

I think everything is pretty well in line, except that ac¬ 
ceptance will be probably based upon the following: 

1. Possession being given not sooner that December 31, 
1945. 

2. Approval of the plans and specifications of the build¬ 
ing to be erected. 

3. Subject to the word net meaning “plus taxes, insur¬ 
ance, and all upkeep.” 
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4. Subject to approval of the form and contents of the 
lease other than as stated in Mr. Neisner’s letter of 
October 31st, 1944. i 


As soon as I have something definite, I will be in touch 
with you. 


Very respectfully 


Carl G. Rosinski 


1354 Defendant’s Exhibit 98 

November 3,1944 

Mr. Fred Neisner 
49 East Avenue 

Rochester, N. Y. " ji 

Dear Fred: 


The following received from Rosinski today: 

“I had a conference with Mr. Worch yesterday after¬ 
noon and he in turn will confer with the rest of the family 
over the week-end. 

I think everything is pretty well in line, except that ac¬ 
ceptance will be probably based upon the following: 

1. Possession being given not sooner than December 31, 
1945. 

2. Approval of the plans and specifications of the build¬ 
ing to be erected. 

3. Subject to the word net meaning “plus taxes, insur¬ 
ance, and all upkeep”. 

4. Subject to approval of the form and contents of the 

lease other than as stated in Mr. Neisner’s letter of 
October 31st, 1944. ! 

As soon as I have something definite, I will be in touch 
with you.” 

Yours sincerely, 

J, Herbert Morganstern 
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Defendant’s Exhibit 100 


November 9,1944 

Mr. J. Herbert Morganstern 
J. L. & M. H. Schwartz, Inc. 

Walbridge Building 
Buffalo, N. Y. 

Dear Mr. Morganstern: 

I have just had another conference with Mr. Worch and 
little by little, a deal is working itself out. Mr. Worch 
brought up a number of angles on which I believe I have 
been able to straighten him out, and I hope that within the 
next few days I will be able to give you a definite accep¬ 
tance. Be assured that I will follow the matter closely. 

Very respectfully, 

Carl Gr. Rosinski 

1360 Defendant’s Exhibit 104 

November 10,1944 

Mr. Carl G. Rosinski 
Homer Building 
Washington, D. C. 

Dear Mr. Rosinski: 

I just wired you as follows: 

“Twenty Three Thousand Against One and One Quarter 
Per Cent Approved by Rochester Letter Follows” 

In going over the rentals of the combined properties, the 
Worch property will bring in a guarantee of $23,000 and 
the Wallace property will bring in $40,000 plus $15,000 for 
taxes and plus a percentage of the money advanced for 
building purposes so that the gross rental will be approxi¬ 
mately $100,000. This represents 5 % on $2,000,000 and in 
talking this matter over with Mr. Neisner today he thought 
it reasonable that this should be the fixed amount over 
which excess rent should be figured. In other words, Neis- 


ner would pay 5% over a $2,000,000 animal business and 
of this 5% the Wallace property would get 3%% and the 
Worch 1 J A%. 

I am much pleased that Mr. Worch wants to see some of 
the Neisner stores and Mr. Neisner has asked me to inform 
Mr. Worch through you that he will be very welcome in 
this part of the country and we would like very much to 
have him look over the Buffalo and Rochester stores and 
to meet Mr. Neisner. I would suggest that you have Mr. 
Worch come to Buffalo first so that I may take him from 
here to Rochester. 

You stated that Mr. Worch wanted to know what amount 
we would take in a lump sum for our commission for leas¬ 
ing his property. Mr. Schwartz is in New York and will 
be there until Monday the 20th, but I will write him and 
try to forward you our ideas before he gets back if that 
is possible. 

According to my recollection, the Washington rate of 
commission is 5% for the first year, 2^% for the next 20 
years and 1% for the balance of the lease. This would 
make a total of 59% of one years rental which would amount 
to $13,570 and I am going on the assumption that my 
figures are correct. 

1361 Mr. Neisner would like to know whether he should 
draw leases for both properties and you might let 
me know about this, and also when I may expect Mr. Worch. 

Yours sincerely, 

J. Herbert Mobganstern 
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1363 Defendant’s Exhibit 107 

November 15, 1944 

Mr. J. Herbert Morganstern 
J. L. & M. H. Schwartz, Inc. 

Walbridge Building 
Buffalo, N. Y. 

Dear Mr. Morganstem: ■ 

Our commission rates in Washington are as follows: 

5% on the first year 

2on the next 21 years 

1% on the next 21 years ■ ! 

y* of 1% on the next 21 years 

Ordinarily, we are entitled to receive commission on an 
option to renew when the option is exercised, which in this 
case would be more than 25 years from now. Ordinarily, 
also, we are entitled to receive 5% on the overage paid by 
the tenant throughout the term of the lease, this commis¬ 
sion being payable at the time the overage is received by 
the owner. 

As a practical matter, however, I have found that these 
owners prefer to work out an equitable deal of some kind 
whereby the commission is settled in full once and for all. 
I, for one, do not contemplate collecting a commission on 
the option to renew if only for one reason, that I doubt 
very much that I will be here for that purpose. 

On the overage I, of course, would like to receive a com¬ 
mission, but I question whether or not that we can get 
them to agree. We can also, of course, take the stand that 
“either pay the overage or else” which, however, may not 
prove to be good policy. 

The Worch deal is progressing little by little. I feel 
confident, however, that it will develop on the basis of 
$23,000.00 guarantee against 1}4% of volume or l 1 /4% in 
excess of $1,840,000.00. I am in touch with Mr. Worch al- 
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most daily and will advise you as soon as some definite de¬ 
cision is made. 

1364 Trusting this gives you the information that you 
desire, I am, 

Yery respectfully, 

Carl G. Rosinski 


1366 Defendant’s Exhibit 109 

j 

November 17,1944 

Mr. Fred Neisner 
49 East Avenue 
Rochester, N. Y. 


Dear Fred: 

I just received the following telegram from Cari Ro¬ 
sinski : 

“One And One Fourth Percent On Volume Against 
Twenty Thousand Plus Taxes Etcetera Approved On Piano 
Store Letter Follows Carl G. Rosinski” 

I presume this means one and one fourth percent of vol¬ 
ume against about $23,000 and I will send you a copy of the 
letter mentioned in the telegram as soon as I receive it. 

Evidently, we have a deal. 

Yours sincerely, j 

J. Herbert Morganstern 

Defendant’s Exhibit 110. 


1367 November 17, 1944 

Mr. J. Herbert Morganstern 

J.L. & M.H. Schwartz, Inc. i 

Walbridge Building j 

Buffalo, N. Y. i 


Dear Mr. Morganstern: 

Mr. Worch is willing to close a deal on his building, 1110 G 
Street, Northwest, provided he is paid one and one-quarter 


i 




282 


(l 1 / 4%) percent on volume done by the entire store, with 
$20,000.00 plus taxes as a minimum guarantee. I tried to 
work it out on gross basis but he will not deal that way. 

Subject to an agreement as to date of possession and the 
other conditions of which I have already written you, he is 
ready to close. I think we are now in a position where 
leases may be drafted for consideration by both Wallis as 
well as Worch. 

In the matter of possession, he will undoubtedly request 
that either possession be taken as of September, 1945, or if 
delayed beyond that date, then not sooner than March, 1946. 
These dates of course, are set in order that he might have 
the Christmas business in the event you do not take posses¬ 
sion in September. Other than this, I think we are pretty 
well in agreement. Is it Mr. Neisner’s plan, therefore, to 
prepare leases? Another question came up and that was 
the posting of a surety bond guaranteeing Worch a sepa¬ 
rate building at the expiration of the lease or at an earlier 
date should there be a default. Have you any suggestions 
as to how this might be handled? 

Very respectfully, 

Carl Gr. Rosinski. 

Defendant’s Exhibit 116. 

1373 December 7, 1944 

Mr. Carl G. Rosinski 
Homer Building 
Washington, D. C. 

Dear Mr. Rosinski: 

On receipt of your wire of today, I called Mr. Fred 
Neisner and he stated that he would immediately telephone 
you. He told me that the leases will be ready early next 
week and he wants me to look them over before sending 
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them on. The leases are not ready now only because Mr. 
Neisner’s attorneys just couldn’t get to them. 

i 

Yours sincerely, 

J. Herbert Morganstern. 

Defendant’s Exhibit 117. 

1374 December 11, 1944 

Mr. Carl G. Rosinski 
Homer Building 
Washington, D. C. 

Dear Mr. Rosinski: 

As I promised you over the phone last week, I am enclosing 
two copies of the leases on each property. 

I should appreciate it if you would get these into the hands 
of the owners as soon as possible so that we can get their 
reaction. j 

Very truly yours, 

j 

Fred Neisner. 

Defendant’s Exhibit 119. 

1376 December 15,1944 ; 

Mr. Carl G. Rosinski 
Homer Building 
Washington, D. C. 

Dear Mr. Rosinski: j 

I wrote you from Mr. Neisner’s office yesterday and 
asked that you communicate directly with Mr. Neisner re¬ 
garding any change that might be needed in the leases. Of 
course, I hope that it will not be anything that will cause 
any trouble but if there is, it is my belief that we should 
have Mr. Neisner and his attorney come to Washington so 
that the matter can be settled on the spot. 
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I don’t anticipate any trouble as these leases are always 
fairly drawn but be sure and get in touch with me if any¬ 
thing arises that looks as though I could be helpful. 

Yours sincerely, 

J. Herbert Morganstern. 

Defendant’s Exhibit 123. 

1381 January 13, 1945 

Mr. Fred Neisner 
49 East Avenue 

Rochester, N. Y. . 

Dear Fred: 

I am giving you herewith the contents of a letter received 
today from Rosinski. Evidently, things are going along 
alright but he is just waiting for details to straighten them¬ 
selves out 

You told me yesterday that you are going away Tuesday 
and I would like to know if this is for any length of time so 
that I may know where to reach you if anything should 
be urgent regarding the Washington deal. I would also 
like to know the results of your telephone conversation with 
Mr. Wickser. 

Yours sincerely, 

J. Herbert Morganstern. 

Defendant’s Exhibit 123A. 

1382 January 11,1945 

Mr. J. Herbert Morganstern 
J. L. & M. H. Schwartz, Inc. 

Walbridge Building 
Buffalo 2, N. Y. 

Dear Mr. Morganstern: 

I just had another talk with Mr. Wallis. The leases are in 
the possession of the National Metropolitan Bank, who are 
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trustees of the estate, and they are giving the matter their 
attention. 

Before acting on these leases they want to find out just how 
they will come out taking into consideration the various in¬ 
terests which will receive part of the income, as well as 
various tax angles. 

For this reason, I will not hear anything from Mr. Wallis 
until after the first of next week. 

Very respectfully, 

Carl G. Rosinski 

Defendant’s Exhibit 124, 

1383 COPY OF WESTERN UNION TELEGRAM 

JANUARY 17, 1945 i 

J. HERBERT MORGANSTERN 
J. L. & M. H. SCHWARTZ INC. 

WALBRIDGE BUILDING 
BUFFALO, N. Y. 

WALLIS ADVISES DEAL IMPOSSIBLE AT RENTAL SET OUT IN LEASE 

I 

BY REASON OF NUMBER OF INTERESTS INVOLVED AND CONSIDERING 
LENGTH OF TERM STOP BELIEVE ONLY SOLUTION TO BE CONFER¬ 
ENCE HERE WITH WALLIS WHO WILL EXPLAIN SITUATION IN 
DETAIL STOP AT SAME TIME WLL HAVE WORCH AVAILABLE IF POS¬ 
SIBLE STOP ADVISE. 

CARL G. ROSINSKI 

Defendant’s Exhibit 126. 

1386 January 19, 1945 

Mr. Carl G. Rosinski 
Homer Building 

Washington, D. C. il 

Dear Mr. Rosinski: 

I am wondering if the fact that Worch got more for his 
property then it is worth had anything to do with Mr. 
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Wallis’s change of ideas. The only reason that I succeeded 
in getting this for Worch was that in dollars the difference 
was not so great when looking at the entire picture. 

I have sent a copy of your telegram to Mr. Neisner but 
I don’t expect him back in Rochester for a few days and 
I hope that I hear from you before I see him. 

Would it have any bearing on the situation if Neisner’s 
paid 6% of their gross annual business instead of 5% as 
specified in the leases. This is just another thought of 
mine. In this way, Wallis would get an extra %’s of 1% 
and it might possibly be arranged so that he would get the 
entire extra 1% if this could be done without Worch know¬ 
ing it or possibly it would not make any difference to Mr. 
Worch. 

I just had another thought and that is to the effect that 
it might be possible to start the percentage at $1,600,000 
instead of $2,000,000. In this way Mr. Wallis would be as¬ 
sured of his $20,000 at 5 % or $24,000 at 6% on the differ¬ 
ence between $1,600,000 and $2,000,000. You know very 
well that $2,000,000 is not more than Neisner should do 
speaking on a conservative basis and if we could get Mr. 
Wallis to see this, then I will be glad to take it up with Mr. 
Neisner. 

Yours sincerely, 

J. Herbert Morganstern. 

Defendant’s Exhibit 127. 

1387 January 18, 1945 

Mr. Carl G. Rosinski 
Homer Building 
Washington, D. C. 

Dear Mr. Rosinski: 

Since writing you this morning, I have given the deal a 
lot of thought and it is very difficult for me to size up the 
situation without having all the facts. Never in my long 
experience have I had a deal where the landlord told us to 
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go ahead and draw the leases, keep them for a month and 
then arbitrarily ask for a 50% increase in what was sup¬ 
posed to he an acceptable rented figure. 

There must be some other explanation since you say it 
has something to do with the revenue which would come to 
one of the heirs of the estate who holds a life interest, It 
would seem to me that since the figure of $40,000 was as¬ 
sumed to have been acceptable that there must be some way 
of working this matter out without this increase in rental. 

Your wire suggested a further meeting between Mr. 
Neisner and Mr. Wallis and I am sure that both he and I 
will be glad to attend such a meeting if we knew in advance 
what it was all about Don’t you think that in view of the 
above facts that Mr. Wallis owes Mr. Neisner an explana¬ 
tion? If there is any thought in Mr. Wallis’ mind that a 
deal can still be made I would suggest that he arrange to 
come to Rochester. 

Your telegram also spoke of the length of lease having 
something to do with the rejection of the lease and I am 
wondering if this has to do with the renewal. 

I wish that Mr. Neisner and I could have all the facts and 
I would like you to show this letter and my earlier letter of 
today to Mr. Wallis. j 

1388 I don’t want in any way to give you the impres¬ 
sion that Mr. Neisner would pay $50,000 net per year 
but if such a written offer would come from Mr. Wallis, I 
would present it to him. In reading over my earlier letter 
I thought that I might have given you this impression. 

I repeat that in all likelihood Mr. Wallis will still get his 
$60,000 by virtue of the percentage clause in the lease and 
that percentage clause will prove the retail value of the 
location. You yourself have been very certain that Neis¬ 
ner’s could do between two and three million dollars so that 
you should bear down strongly on this argument. 

Awaiting word from you, I am, 

Yours sincerely, 

J. Herbert Morganstern. 




288 


Defendant’s Exhibit 128. 

1389 January 18, 1945 

Mr. Fred Neisner 
49 East Avenue 
Rochester, N. Y. 

Dear Fred: 

I received the following telegram yesterday evening: 

WALLIS ADVISES DEAL IMPOSSIBLE AT RENTAL SET OUT IN LEASE 
BY REASON OF NUMBER OF INTERESTS INVOLVED AND CONSIDERING 
LENGTH OF TERM STOP BELIEVE ONLY SOLUTION TO BE CON¬ 
FERENCE HERE WITH WALLIS WHO WILL EXPLAIN SITUATION IN 
DETAIL STOP AT SAME TIME WILL HAVE WORCH AVAILABLE IF 
POSSIBLE STOP ADVISE 

This morning I talked with Rosinski and he told me that 
Wallis had consulted with the various members of his fam¬ 
ily and that at the rental stipulated in the leases, he just 
can’t go through with the deal. You may recall that when 
he offered you the Wallis property it was at $50,000 net per 
year but Rosinski told us to offer $40,000 net as he thought 
that that would be accepted. Now, Rosinski says that 
Wallis doesn’t see how he can make the deal for less than 
$60,000 a year but again Rosinski states that he thinks 
$50,000 a year would be accepted. The advances of $300,000 
at 7 % is O. K. 

I would like very much to talk this over with you as there 
are several possible ways in which we can salvage this deal 
and if you will let me know when you will be in Rochester, 
I will come down. 

Yours sincerely, 

Herbert 

J. Herbert Morganstern 
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Defendant’s Exhibit 129. 

1390 January 22, 1945 

Mr. J. Herbert Morganstern 
J. L. & M. H. Schwartz, Inc. 

Walbridge Building i 

Buffalo 2, N. Y. i 

Dear Mr. Morganstern: 

I acknowledge receipt of your several letters relative to 
the Wallis property, 12th and G Streets. The difficulty 
arose in this deal when Mr. Wallis went to the National 
Metropolitan Bank, who are trustees of the estate, and went 
over the figures with them which revealed that the rental as 
set out in the lease means practically no increase in net 
rental to them in consideration for the undertaking of the 
erection of the building and tying the property up for a 
long term. j 

At this time the property is earning nearly $35,000.00 net 
per annum, with all of the leases in a liquid condition, 
namely, that Mr. Wallis can cancel at any time on 90 days’ 
notice. If he gave long term leases these rents could be sub¬ 
stantially increased. 

Neither Mr. Wallis nor the National Metropolitan Bank, 
therefore, can see the wisdom in tying up the property for 
25 years and obligating themselves to the extent of erecting 
a $300,000.00 building unless a material increase in rental 
is received. He must also take into consideration the six 
remaindermen who must be compensated if the property is 
to be tied up as it must be in order to interest Mr. Neisner. 

I will follow the matter with Mr. Wallis and endeavor to 
secure something definite from him. 

I don’t believe it would do any good to offer to pay 6 % 
of the gross instead of 5%. The big problem in this deal is 
not the question of “will we get more than the guaranteed 
rent”, but, “is the guaranteed rent sufficient to take care 
of the requirements”. 
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I will WTite you further when I have more information 
for you. 


[Very respectfully, 


Cam, G. Rosinski 


Defendant’s Exhibit 130. 

1392 January 24, 1945 

Mr. Carl G. Rosinski 
Homer Building 
Washington, D. C. 

Dear Mr. Rosinski: 

I have your letter of January 22nd and at this writing 
there is not much to tell you and no use to wonder at why 
Mr. Wallis did not give us these facts when we were in 
Washington. 

However, I acquainted Mr. Neisner with the facts yester¬ 
day and he was naturally very much disturbed. I told him 
that I was going to hear from you fully and asked him to 
hold the matter in abeyance until such time as that hap¬ 
pened. 

I would ask that you get a definite written proposition 
from Mr. Wallis and also get Mr. Worch ready for business 
so that Mr. Neisner will know just exactly what the situa¬ 
tion is. After we have this information I will write you 
again, but we must have this first. 

I await definite word from you. 

Yours sincerely, 

J. Herbert Morganstern 
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Defendant’s Exhibit 131. 

1393 January 24, 1945 

Mr. Fred Neisner 
49 East Avenue 
Rochester, N. Y. 

Dear Fred: 

I herewith give you a copy of a letter received this morn¬ 
ing from Mr. Rosinski and I have written him that you will 
hold the matter in abeyance until we have something defi¬ 
nite from Mr. Wallis and Mr. Worch. I don’t know why 
they did not give us the information stated in the second 
paragraph of Rosinski’s letter when we were in Washing¬ 
ton, but if that is true, it is hard to see how they can make 
a long term lease at $40,000 net. 

I will hear further from Mr. Rosinski shortly, and as 
soon as 1 do, I will write you. Should you hear anything, 
please let me have the information. 

Yours sincerely, 

Herbert 

J. Herbert Morganstern 

Defendant’s Exhibit 133. 

1396 January 29, 1945 

Mr. Fred Neisner 
49 East Avenue 
Rochester, N. Y. 

Dear Fred: 

I am enclosing a copy of letter received this day from 
Rosinski. I await word from you as to what we should 
do. 

Yours sincerely, 

Herb ert 

J. Herbert Morganstern 

JHM:GZ 

Enc. 



292 


1397 January 27, 1945 

(copy) 

Mr. J. Herbert Morganstern 
J. L. & M. H. Schwartz, Inc. 

Walbridge Building 
Buffalo 2, N. Y. 

Dear Mr. Morganstern: 

I have had several conferences with Mr. Wallis since I 
wrote you last. The only thing that I can get out of him 
is that it will take $75,000 instead of $55,000 in order to 
make this deal worthwhile to him and to the other interests. 

Frankly, I think the only solution to this problem would 
be for Mr. Neisner and yourself to meet Mr. Wallis in Wash¬ 
ington, at which time he will reveal all of his figures and 
the problems which he faces. He wants to make a deal, but 
he can’t make it unless the various interests are taken care 
of. 

I regret of course that this situation has arisen, but there 
isn’t anything that I can do about it. 

Mr. Wallis will be in Washington all next week. 

Very respectfully, 

CGR-km Cakl G. Rosinski 

Defendant’s Exhibit 137. 

1401 February 22, 1945 

Mr. Carl G. Rosinski 
Homer Building 
Washington, D. C. 

Dear Mr. Rosinski: 

I am enclosing two sets of new sheets for each of the two 
owners. If you will check the pages here against the pages 
in the original leases we sent you, I believe you will find 
that they take care of everything we discussed both with 
Mr. Wallis and with Mr. Worch. 
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I should appreciate it if you would get these into the 
hands of Mr. Wallis and Mr. Worch as soon as possible and 
keep after them to get this thing settled. 

Incidentally, you will note that the figures are filled in for 
the heating & plumbing system and elevator under the 
Worch lease. These figures are estimates of our Engineer¬ 
ing Department and would be ample to do the work today. 
What prices will be in 25 or 50 years from now, it is of 
course impossible to say. There is certainly more of a 
chance of their being down than of their being up. 

Very truly yours, 

Fred Neisner 


Defendant’s Exhibit 139. 

1403 March 5, 1945 

Mr. Carl G. Rosinski 
Homer Building 

Washington, D. C. j 

Dear Mr. Rosinski: 

Not having heard from you since the corrected leases 
were sent on, I am wondering how long it is going to be 
before papers are executed. Will you be good enough to 
drop me a line and let me know what is going on. 

With best regards, I am, 

Yours sincerely, 

i 

J. Herbert Morganstern 
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Defendant’s Exhibit 141. 

1405 March 7, 1945 

Mr. Fred Neisner 
49 East Avenue 
Rochester, N. Y. 

Dear Fred: 

I am herewith enclosing copy of letter received from 
Rosinski. 

Yonrs sincerely, 

Herbert 

J. Herbert Morganstern 

JHM :GZ 
Enc. 

1406 March 6, 1945 

(copy) 

Mr. J. Herbert Morganstern 
J. L. & M. H. Schwartz, Inc. 

Walbridge Building 
Buffalo 2, N. Y. 

Dear Mr. Morganstern: 

The corrected papers in the Washington case have been 
submitted to the various parties in interest and are being 
worked on. Mr. Bastian, who represents Mr. Worch, has 
been out of the city but returned yesterday and he is en¬ 
deavoring to get together with Mr. Worch to straighten 
out this end of the deal. 

Mr. Wallis in the meanwhile, has been in touch with the 
other parties in interest who reside in Florida, and has had 
several replies from them to the effect that they are willing 
to go along on most any kind of a deal Mr. Wallis himself 
is willing to make. 

Mr. Wallis, therefore, has presented the matter to a tax 
expert and is gathering information along this line. In a 
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short time, therefore, the leases should be approved and 
executed. 

Very respectfully, 

CGR-km Carl G. Rosinski 

Defendant’s Exhibit 143. 

1408 March 19,1945 

Mr. Fred Neisner 
49 East Avenue 
Rochester, N. Y. 

Dear Fred: 

I am herewith enclosing copy of letter received from 
Rosinski. 

I am leaving tomorrow, Tuesday, night for North Caro¬ 
lina. ; 

Yours sincerely, 

Herbert 

J. Herbert Morganstern 

1409 March 16, 1945 

(copy) 

Mr. J. Herbert Morganstern 
J. L. & M. H. Schwartz, Inc. 

Walbridge Building 
Buffalo 2, N. Y. 

Dear Mr. Morganstern: 

The matter of the lease on the downtown Washington 
properties is proceeding, I think, favorably. Mr. Wallis 
has his end of the deal pretty well straightened out! and 
there is to be a meeting of the Trustees committee of the 
National Metropolitan Bank on Wednesday of next week 
at which time I am hopeful that the leases will be formally 
approved. 




296 


In the meanwhile, Mr. Worch is conferring with his at¬ 
torney and we may have something definite from him to 
report to you prior to the meeting on Wednesday. 

Very respectfully, 

CGR-km Caul G. Rosinski 

Defendant’s Exhibit 145. 

1411 March 21, 1945 

Mr. Fred Neisner 
49 East Avenue 
Rochester, N. Y. 

Dear Fred: 

Since writing you this morning, Mr. Rosinski has just 
learned from Mr. Wallis that the Bank has given formal 
and final approval and Mr. Rosinski feels that you should 
plan to be in Washington some day during the first week 
in April with your Attorney, so that leases can be executed 
by all parties concerned. There may be one or two tech¬ 
nical changes which Mr. Wallis’ attorney and Mr. Worch’s 
attorney may desire, and for that reason Mr. Rosinski 
thinks you should have your Attorney with you and it may 
be that we will have to stay here overnight. 

Mr. Wallis would like very much if you would have your 
architect draw a picture of the proposed building so that 
you can bring it down with you at the time that the leases 
are executed. 

Yours sincerely, 

Herbert 

J. Herbert Morganstern 



297 


Defendant’s Exhibit 149. 

1415 March 22,1945 

Mr. Fred Neisner 
Neisner Brothers, Inc. 

49 East Avenue 
Rochester, N. Y. 

Dear Mr. Neisner: 

I suppose Mr. Morganstern reported to you yesterday 
that the Bank acted favorably upon the proposal to lease 
the Wallis property at 12th and G Streets. It seems now 
that we are approaching a point where we can actually 
secure signed leases. 

In the meanwhile, Mr. Wallis would like to have a list of 
four or five comparable stores to the one proposed for 
Washington and in the strictest of confidence the gross vol¬ 
ume of business done by these stores. It is his plan upon 
receipt of this list to personally inspect the stores which you 
will submit in order that he might have first hand infor¬ 
mation on your operation, etcetera. 

He is interested in volume particularly because dividing 
the number of stores which you operate into the gross vol¬ 
ume of business indicates a per store volume approximately 
$200,000.00. I personally understand that many of these 
stores are of those originally opened many years ago and 
consequently, very small stores, which cuts down the per 
store volume if taken on an average basis. To satisfy him, 
however, he would like to have the information above re¬ 
quested and he will then make a personal inspection of them. 

Very respectfully, 

Carl G. Rosinski 
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Defendant’s Exhibit 150. 

1417 April 5,1945 

Mr. Fred Neisner 
Neisner Brothers, Inc. 

49 East Avenue 
Rochester, N. Y. 

Dear Mr. Neisner: 

Mr. Wallis has had his attorney go over the leases sub¬ 
mitted and a number of changes have been made as noted 
on the copy enclosed. You will also note that several new 
pages have been inserted, these to take the place of pages 
as originally drawn by you. 

I have marked all of these pages for identification and 
would suggest that they be submitted to your attorney for 
comment. I further suggest that inasmuch as there are 
numerous changes, that it may be impossible to accomplish 
much through the mails, and that therefore, a conference 
in Washington between Mr. Wallis, his attorney, yourself, 
and your attorney would be the desirable thing to do. 

After you have had time to go over them, would you 
please give me your instructions, being careful to preserve 
the enclosed changed copy oi the lease inasmuch as it is the 
only one on which the changes were noted. 

Very respectfully 

CGR-km Carl G. Rosinski 

Registered Mail 

CC to Mr. J. Herbert Morganstern 

P. S. Will also attempt to have other leases in shape for 
discussion at the same time. 

C. Or. R. 
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Defendant’s Exhibit 153. 

1420 April 7,1945 

Mr. Carl Kosinski 
Homer Building 
Washington, D. C. 

Dear Mr. Kosinski: I 

I have given further consideration to the proposed lease 
between Hugo Worch and Neisner Brothers, Inc., and I am 
willing to recommend to Mr. Worch that the same be signed 
if the following changes are agreed to: 

1. The lease should be on a straight percentage basis 
with a minimum guarantee of $24,000.00. In other words, 
Lessor would receive 1^4% of the total sales in the entire 
building with the minimum of $2,000.00 per month. 

2. There must be further security given. I would he 
willing to recommend a deposit of $125,000.00 in cash or 
Government Bonds of which $75,000.00 would be returned 
when the building was completed. Fifty thousand dollars 
must, however, be left up as security for the restoration of 
plumbing, heating, elevators, walls, etc. Perhaps a surety 
bond could he arranged instead. 

3. There must be a specific consent to both owners and 
tenants of the Wallace property that the 3-foot alley on 
the south of the Wallace property would be recognized. 

4. It must be agreed that Mr. Worch would have at least 
three months’ notice of removal, and that the removal date 
would only be from April 1 to September 30. In other 
words, Mr. Worch would not wish to move between Octo¬ 
ber 1 and April 1. 

5. In view of the provisions of the proposed lease we 
would wish the tenant also to carry rent insurance for the 
benefit of the owner. 

6. I am not satisfied with the fire clause, but am sure we 
will have no trouble in agreeing on one. And further I 
would have to have a clause that if the property were con- 
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demned by the Government for public use the term would 
end without apportionment of award. 

1421 7. We should also want a provision that the lease 
would start not later than April 1, 1947, otherwise 

the lease to be void on both sides. 

8. The term of the lease to be for twenty-five years 
straight. 

9. The rent would have to begin when possession is de¬ 
livered. I can see no reason why Mr. Worch should lose 
the rent during the time the building is in the course of 
construction. While I have seen several leases like the 
present proposed lease, I have never heard of one where 
the landlord was compelled to stand loss of rental during 
construction period. 

There are several minor changes, but I believe if the 
lease should be redrawn in accordance with the foregoing 
it would be submitted by me with those minor changes to 
Mr. Worch with my approval. 

Very truly yours, 

Walteb M. Bastian. 

Defendant’s Exhibit 154. 

1422 April 7, 1945 

Mr. Fred Neisner 
Neisner Brothers, Lie. 

49 East Avenue 
Rochester, N. Y. 

Dear Mr. Neisner: 

You will find enclosed herewith original letter today re¬ 
ceived from Mr. Walter M. Bastian, the attorney for Hugo 
Worch, which is self-explanatory. When you arrive in 
Washington Wednesday we will, no doubt, go over these 
suggestions. 

Very respectfully, 

Cabl G. Rosinski. 
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Defendant’s Exhibit 156. 

1424 April 7, 1945 j 

Mr. Carl G. Rosinski 
Homer Building 
Washington, D. C. 

Dear Mr. Rosinski: 

As I told you over the telephone this morning, we will 
be in Washington on Wednesday morning and will get in 
touch with you on arrival. Unless we hear from you to the 
contrary we will be at the Statler, where the only accom¬ 
modations I have been able to get are for the three of us 
in one room. 

Be sure and have Mr. Worch ready so that we can sign 
those leases also, and I want Mr. Neisner to meet with the 
owner where we can now get him 100 x 138 and I also want 
him to again look at the Lerner piece at 14th and Park 
Road. 

Yours sincerely, 

J. Herbert Morganstern. 

Defendant’s Exhibit 160. 

1428 April 19,1945 

Mr. Wallis 

c/o Mr. Carl G. Rosinski 

Homer Building j 

Washington, D. C. ! 

Dear Mr. Wallis: 

I am enclosing five copies of the lease agreement drawn 
as we finally agreed in Washington last week. I believe 
that these should now be ready for execution. 

You mentioned coming up here next Monday or Tuesday. 
Unfortunately, I shall be away most of next week and pos- 
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sibly Monday and Tuesday of the following week, so that 
I suggest your postponing your trip until at least Thurs¬ 
day, May 3. 

Yours very truly, 

Fred Neisner 
b.t.s. 


Defendant’s Exhibit 163. 

1431 April 21,1945 

Mr. Edmund C. Wallis 
3140 - 19th Street, N.W. 

Washington, D. C. 

Dear Mr. Wallis: 

The leases from Neisner Brothers are in my office, and 
Mr. Neisner has suggested that you not go to Buffalo next 
week as he will be out of town. 

Very respectfully, 

Cabl Gr. Rosin-ski. 

Defendant’s Exhibit 165. 

1433 April 26,1945 

Walter M. Bastian, Esq. 

National Press Building 
Washington, D. C. 

Dear Mr. Bastian: 

I enclose herewith, in duplicate, revised leases for the 
premises owned by your clients. I have tried to make the 
changes in accordance with your wishes and hope they are 
satisfactory. 

If there are any questions, do not hesitate to call on me. 

Very truly yours, 

Jack G. Lubelle. 
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Defendant’s Exhibit 167. 

1435 April 29,1945 

Mr. Fred Neisner ! 

49 East Avenue ! 

Rochester, N. Y. 

Dear Fred: 

I have received the following from Rosinski: 

“Mr. Wallis has made tentative plans to leave Wash¬ 
ington on the plane at 10:20 A.M. May 7th, arriving in 
Buffalo sometime later that date. His further plans are 
to spend the night in Buffalo and then go by train to Roch¬ 
ester the next morning, leaving Rochester that night, j 
Will Mr. Neisner be available? Also, will Mr. Lubell be 
in Rochester on May 8th? There may be some points that 
Mr. Wallis would like to discuss. Regards.” 

Will you please give me your instructions? 

Yours sincerely, 

J. Hebbebt Mobganstebn. 

j 

Defendant’s Exhibit 168. 

1436 May 2,1945 

Mr. Carl G. Rosinski 
Homer Building 
Washington, D. C. 

Dear Mr. Rosinski: 

Mr. Neisner and Mr. Lubbell will be in Rochester on 
May 8th. Let me know immediately if Mr. Wallis will be 
in Buffalo on May 7th and whether I should reserve a room 
for him at the Hotel Statler. 

Yours sincerely, 

J. Hebbebt Mobganstebn 


JHM :GZ 
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Defendant’s Exhibit 169. 

1437 May 3, 1945 

Mr. J. Herbert Morganstern 
J. L. & M. H. Schwartz, Inc. 

Walbridge Building 
Buffalo 2, N. Y. 

Dear Mr. Morganstern: 

I acknowledge receipt of your letter of May 2nd. Mr. 
Wallis advises me that he will be in Buffalo either on 
May 14th or May 21st, and as soon as I have the definite 
date, will advise you. 

Very respectfully, 

CGR-km Carl G. Rosinski 

Defendant’s Exhibit 170. 

1438 May 4, 1945 

Mr. Carl G. Rosinski 
Homer Building 
Washington, D. C. 

Dear Mr. Rosinski: 

I have your letter stating that Mr. Wallis will be here 
on either the 14th or the 21st and I wish that you would 
let me know what is causing this delay. Mr. Neisner, of 
course, is ready to go ahead and I am wondering just 
what work Mr. Wallis has done in the matter. Also, are 
the leases satisfactory to Mr. Worch and when will he 
be ready. 

Very respectfully, 

J. Herbert Morganstern. 
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Defendant’s Exhibit 172. 

1442 May 11, 1945 

Mr. J. Herbert Morganstem 
J. L. & M. H. Schwartz 

Walbridge Building I 

Buffalo, N. Y. | 

Dear Mr. Morganstem: 

I talked with Mr. Wallis and he plans to fly to Buffalo 
early on Monday, May 21st. His annt will return to Wash¬ 
ington from Florida on Saturday of this week, and he has 
arranged a conference with her with Mr. Hollingsworth, 
etc. This should finally wind up the lease proper and 
then after Mr. Wallis makes an inspection of the Buffalo 
and Rochester stores the leases no doubt will be executed. 

Mr. Worch has been in conference several times this 
week with his attorney and I anticipate his approval defi¬ 
nitely before Wallis comes to Buffalo. Incidentally, Mr. 
Worch has in mind coming up with Mr. Wallis. You may 
therefore expect both of them unless something to the con¬ 
trary happens. 

Very respectfully, j 

Carl G. Rosinski 

Defendant’s Exhibit 178. ' 

1449 May 15, 1945 

Mr. Jock G. Lubelle 
714 Powers Building 
Rochester 4, New York 

Dear Mr. Lubelle: 

Since receiving the forms of contract sent me some time 
ago this matter has had the attention of Mr. Worch, Mr. 
Rosinski and myself, and I am writing this letter in the 
presence of these two gentlemen. 
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There are some minor detains relating to the contract 
that must be worked out which I think would be rather 
simple to do. For instance, I am not quite satisfied with 
the protection that the contract gives us with regard to 
the wall on the south of the building, and there are other 
items which, however, I believe we will have very little 
trouble in straightening out. 

The two main points that stand in the way of a final 
execution of the contract are these: 

1. Six months rent waived during the building period. 
Mr. Worch was not willing to do this, hut has now agreed 
that he will waive four months rent. 

2. The point at which the percentage rent starts has given 
us the most trouble. Mr. Worch has been insistent that he 
wants the VA% rent to start with the first dollar taken 
in with the minimum guarantee of $24,000. Today after 
considerable discussion he agreed, and this is the best he 
will do, that he would start the commission at scratch with 
a minimum of $24,000 but would agree that the percentage 
rent should not thereafter attach until $3,000 over and 
above the $24,000 had been earned on a commission basis, 
this to take care of the present taxes. The way Mr. Ro- 

sinski expresses it is that the percentage rent would 
1450 start after $2,160,000. 

You recall the discussion we had here where it 
was understood that the 5% was considered a fair rental 
for the type of business such as yours in a case where 
taxes were paid by the owner. While Mr. Worch is not 
willing to agree that all taxes should be paid, he is willing 
to make the concession to provide for the present taxes 
and to avoid the necessity of adjusting this each time 
there is a change has agreed to make the flat figure of 
$3,000, although the taxes even now are somewhat less 
than this figure. At any rate this is as far as Mr. Worch 
is willing to go, and I am afraid this is his final word. 

The other matters, if the above could be agreed upon, 
could be shortly disposed of if you would come down after 
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obtaining the consents to the above changes. Mr. Worch 
could come up to Rochester the week of the 28th but could 
not make it before that time, so that if there is a necessity 
for haste it would seem that, if the above changes could 
be agreed to, your presence here would greatly facilitate 
matters. 

Very truly yours, 

Walter M. Bastian 

Defendant’s Exhibit 179. 

1451 May 15,1945 

Mr. J. Herbert Morganstern 
J. L. & M. H. Schwartz, Inc. 

Walbridge Building 

Buffalo, N. Y. i 

Dear Mr. Morganstern: 

Mr. Fred Neisner and Mr. Lubelle will tomorrow morn¬ 
ing receive a letter from Mr. Bastian which will say in 
effect that Mr. Worch is ready to sign his lease provided 
there are two changes, namely, 

(1) that four months instead of six months be given 
free during the period of construction. 

(2) that l 1 /4% additional rent shall be paid on all busi¬ 
ness done in excess of $2,160,000. 

Mr. Worch is very definite in his stand that this is the 
only deal he will make, and from my many conversations 
with him recently as well as Mr. Bastian, I believe this is 
true. j 

Very respectfully, 

Carl G. Rosinski 
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Defendant’s Exhibit 182. 

1454 May 25, 1945 

Mr. Fred Neisner, 

49 East Ave., 

Rochester, N. Y. 

Dear Mr. Neisner: 

I would like to express to you and Mrs. Neisner my 
appreciation for the courtesy extended to me on my re¬ 
cent trip to your city. It was indeed a pleasure to be with 
you and I hope that I may some day have the opportunity 
of returning your kindness. 

I am putting on plenty of pressure to speed the matter 
along and I hope in the very near future we will really 
make a showing. My worst delay is as you know with Mr. 
Daly and Mr. Hollingsworth but I’ll keep right after them 
and I think before long we will be able to wind the thing up. 

For future reference you may need my phone number 
here which is National 3432 or home phone Columbia 
7583. When down on the Chesapeake it is West River 
238 F31 but this would have to be a person to person call. 
Thanking you again, I remain, 

Very sincerely, 

Edmund C. Wallis 

Defendant’s Exhibit 183. 

1455 May 29,1945 

Mr. Walter M. Bastian 
National Press Building 
Washington 4, D. C. 

Dear Mr. Bastian: 

Our understanding with the Worch family regarding 
commissions to be paid for the lease with Neisner Brothers, 
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Inc. is that Mr. Rosinski and this office are to be paid the 
sum of $15,000 as follows: 

$3,000 when both the Worch and Wallis leases have been 
fully executed, $2,000 per month out of the first three 
months rent paid by Neisner Brothers and $2,000 per 
month out of the first three months rent paid by Neisner 
Brothers during the second year of their occupancy. ; 

We understand that the Worch leases will be signed be¬ 
fore the Wallis leases and that the Worch leases will be 
held in escrow until the Wallis leases are signed. This is 
to advise you that if the Wallis leases are not signed, we 
will not expect any commissions on the Worch leases. 

Yours sincerely, 

J. L. & M. H. Schwartz, Inc. 

i 

i 

By J. Herbert Morganstern 
Vice-President 

Defendant’s Exhibit 184. 

1456 June 1,1945 

Mr. Jock G. Lubelle 
714 Powers Building 

Rochester 4, N. Y. ; 

Dear Mr. Lubelle: 

j 

Mr. Wallis as well as the National Metropolitan Bank 
have checked and approved the enclosed copy of lease. Mr. 
Wallis suggests that the lease be re-drawn in your office 
inasmuch as the typewriters we have here will not produce 
the necessary number of copies. 

If you will have six copies typed, having them executed 
and forwarded to Washington together with the enclosed 
copy which has been approved, Mr. Wallis will then have 
them executed by the necessary parties. 
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We would be glad to write them in Washington but un¬ 
fortunately we are not in the position to do so. 

Trusting this meets with your approval, I am, 

Very respectfully, 

Cabl G. Bosinski 

Defendant’s Exhibit 186. 

1458 June 7, 1945 

JL & MH Schwartz Inc. 

Walbridge Building 
Buffalo 2, New York 

Gentlemen: 

Attention: Mr. J. Herbert Morganstern 

I would like to have amplified your letter of May 29 in 
the proposed Worch lease matter. I would like to have a 
letter from you somewhat as follows: 

“Supplementing my letter to you of May 29, 1945, regard¬ 
ing commissions to be paid for the proposed lease between 
the Worch family and Neisner Bros. Inc., it is further un¬ 
derstood that the sums of $2,000.00 per month referred to 
in my previous letter are to be paid only to the extent that 
rent is received for the months referred to; the purpose 
of this being that if for any reason rent is not paid by the 
tenant, the sums of $2,000.00 are not to be paid by you.” 

My idea here is that I want to be sure that if the lease 
does not become operative even after signing and after the 
signing of the Wallis lease because the tenant does not take 
possession and commence demolition prior to April 1, 1948, 
or if the tenant does not for any reason pay rent we would 
not want to be held for more than the $3,000.00, except to 
the extent that the monthly installments of rent referred 
to are paid. 
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I also want to have Mr. Rosinski’s name both on the May 
29 letter and your supplemental letter. 

Very truly yours, 

Walter M. Bastian 

Defendant’s Exhibit 187. 

(copy) 

1459 June 9, 1945 

Mr. Walter M. Bastian 
National Press Building 
Washington 4, D. C. 

Dear Mr. Bastian: 

Supplementing my letter to you of May 29,1945, regard¬ 
ing commissions to be paid for the proposed lease between 
the Worch family and Neisner Bros., Inc., it is further: un¬ 
derstood that the sums of $2,000.00 per month referred to 
in my previous letter are to be paid only to the extent that 
rent is received for the months referred to; the purpose of 
this being that if for any reason rent is not paid by the 
tenant, the sums of $2,000.00 are not to be paid by you. 

Yours sincerely, 

J. L. & M. H. Schwartz, Inc. 

By. 

J. Herbert Morganstern 

! 

Vice-President 
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Defendant’s Exhibit 188. 

(copy) 

1460 June 9,1945 

Mr. Walter M. Bastian 
National Press Building 
Washington 4, D. C. 

Dear Mr. Bastian: 

I am herewith enclosing the letter which you requested 
in your communication of June 7th. 

I am sending a copy of this letter and have sent a copy of 
the previous commission agreement to Mr. Rosinski, and I 
would suggest that you have him sign either the originals 
or the duplicates which he has. 

Yours sincerely, 

J. Herbert Morganstern 

Defendant’s Exhibit 189. 

1461 June 9,1945 

Mr. Fred Neisner 
49 East Avenue 
Rochester, N. Y. 

Dear Fred: 

I am herewith enclosing a copy of letter received today 
from Bastian together with a copy of my reply. 

Yours sincerely, 

Herbert 

J. Herbert Morganstern 
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Defendant’s Exhibit 190. 

1462 June 13 ? 1945 

Mr. Edmund C. Wallis 
617—12th Street, N. W. 

Washington, D. C. 

Dear Mr. Wallis: 

Mr. Rosinski asked me to write you today to tell you that 
the leases have been signed and were being mailed out of 
Buffalo today. The Worch leases have also arrived in 
Rochester and will be signed on Monday when Mr. Neisner 
returns. 

Very truly yours, 

Sec’tt to Mr. Rosinski 

Defendant’s Exhibit 191. 

1463 June 12,1945 

J. Eris Powell and the National Metropolitan 
Bank of Washington, as Trustees under the last 
Will and Testament of Hugh Wallis, 

Deceased, et al 
Washington, D. C. 

Gentlemen: 

The undersigned Neisner Brothers, Inc. encloses here¬ 
with six copies of leases for the premises owned by you at 
1112-1120 G Street, Washington, D. C., duly executed by the 
said Neisner Brothers, Inc. 

These leases are delivered in escrow upon the condition 
that they shall not become valid and existing leases until 
such time as the undersigned Neisner Brothers, Inc., has 
received a duly valid and existing lease from the owner 
of the premises, immediately adjacent to those described 
in the enclosed lease, which belongs to Hugo Worch, Jr., 
Pauline H. Worch and Carl L. Worch. 
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It is understood that the enclosed lease is to be approved 
by a court of competent jurisdiction on behalf of Rebecca 
Wallis Ketner, and it is our understanding that you are tak¬ 
ing immediate steps to secure such approval. 

The undersigned Neisner Brothers, Inc. agrees to notify 
you not later than July 15, 1945, that it has received the 
executed leases for the adjacent property aforementioned, 
and at that time, you are to release to them two copies of 
the enclosed leases duly executed by all the interested par¬ 
ties, and approved by the court. 

Please acknowledge receipt of the enclosed. 

Yours very truly, 

Neisner Brothers, Inc. 

(J. J. Myuer) 

Secretary & Treasurer 

Defendant’s Exhibit 192. 

1464 June 13, 1945 

Mr. Carl G. Rosinski 
Homer Building 
Washington, D. C. 

Dear Mr. Rosinski: 

In accordance with my telephone conversation with you 
this morning, I enclose herewith six copies of lease for the 
premises at Nos. 1112-1120 G Street, Washington, D. C., 
duly executed by Neisner Brothers, Inc. for you to deliver 
to the owners thereof, together with the enclosed letter 
which delivers said leases in escrow, conditioned upon the 
happening of the event set forth in said lease. Will you 
please see that these are delivered at your earliest con¬ 
venience, and inform me to that effect. 

The lease for the adjacent Worch property will be deliv¬ 
ered to Mr. Bastian as soon as Mr. David H. Morrison, 
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Vice-President, returns on Monday to sign them. Mr. Fred 
Neisner is out of the city and will not be back for some time. 

i 

Very truly yours, 

Jack G. Lubelle 

Defendant’s Exhibit 193. 

1465 June 15,1945 

Mr. Jack G. Lubelle 
714 Powers Building 
Rochester 4, N. Y. 

Dear Mr. Lubelle: 

The leases covering the Wallis property which we re¬ 
ceived yesterday have been delivered to Mr. Wallis in ac¬ 
cordance with your instructions. 

Very respectfully 

Carl G. Rosinski 

Defendant’s Exhibit 194. 

(copy) 

1466 June 20,1945 

Walter M. Bastian, Esq. 

National Press Building 
Washington, D. C. 

Dear Mr. Bastian: 

On behalf of Neisner Brothers, Inc., I enclose herewith 
four copies of leases for the premises owned by your clients 
at 12th and G Streets, Washington, D. C., duly executed 
by Neisner Brothers, Inc. These leases are delivered to you 
to be signed by your clients. Upon execution of the same, 
they are to be held by you in escrow and not to become valid 
and existing leases until such time as Neisner notifies you 
that it has in its possession a valid and existing lease for 
the premises adjacent to those owned by your clients and 
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owned by the beneficiaries of the estate of Hugh Wallis, 
deceased, which premises are at the corner of 12th and G 
Streets, Washington, D. C. 

Neisner Brother, Inc. will notify yon immediately upon 
obtaining possession of said leases, at which time yon are 
to release to Neisner Brothers, Inc. one copy of the en¬ 
closed lease duly executed. Will yon please acknowledge 
receipt of the enclosed leases, as well as of your acceptance 
of the within understanding. Neisner Brothers, Inc. will 
notify you not later than August 1, 1945, that it is in pos¬ 
session of the leases aforementioned for the premises adja¬ 
cent to those of your clients. 

I also enclose herewith the two letters for which you 
asked concerning the submission of the premises for leasing 
to Neisner by brokers and concerning the fact that Neisner 
will not notify you prior to July 1, 1945, that it wishes to 
take possession of the demised premises in accordance with 
lease. 

1467 I also enclose herewith short form leases for your 
clients to sign if the same are satisfactory, and to be 
returned for signature by Neisner Brothers, Inc. I did not 
use the printed forms because of the number of parties 
involved, but they are copies of the same. 

Yery truly yours, 

Jack G. Lubelle, 

Attorney for Neisner Brothers, Inc. 

Defendant’s Exhibit 196. 

1471 July 3, 1945 

Mr. Edmund C. Wallis 
3140 - 19th Street, N.W. 

Washington, D. C. 

Dear Mr. Wallis: 

Mr. Hollingsworth and I have had several discussions 
relative to commission on the Neisner lease, and Mr. Mor- 
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ganstem and I have finally determined to accept his latest 
suggestion. 

While he is out of the city, I left word with his secretary 
yesterday that his suggestion was satisfactory. 

I assume that the leases are being signed and I would 
appreciate word from you as soon as they are complete. 

Very respectfully, 

Carl. Gr. Rosier ski— km 
Carl Gr. Rosinski 

t 

i 

Defendant’s Exhibit 201. 

1475 July 18,1945! 

Mr. J. Herbert Morganstern 
J. L. & M. H. Schwartz, Inc. 

Walbridge Building 
Buffalo 2, N. Y. 

* j 

Dear Mr. Morganstern: | 

Mr. Hollingsworth at the Bank has approved the commis¬ 
sion arrangement though he does not desire, and so far I 
have been unable to get him to agree, to separate the inter¬ 
ests. 

He is satisfied with an exchange of letters to confirm this 
understanding. Are you agreeable to this arrangement? 
If so, send me a letter and I in turn will send my letter to 
the Bank. I will then confirm our understanding namely, 
that there will be a 50-50 split between your office and mine. 

If you wish to go into a more formal arrangement, will 
you please prepare and execute the kind of an agreement 
that you want and let me have it as quickly as possible. I 
do not believe the Bank will add its signature to the lease 
until it has a written commission agreement. 

Thanking you for your promptness in this matter, I am, 

Very respectfully, i 

Carl G\ Rosinski— km 
Carl Gr. Rosinski 
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Defendant’s Exhibit 202. 

(copy) 

1476 July 19,1945 

Mr. R. B. Hollingsworth 
National Metropolitan Bank 
613 Fifteenth Street, N. W. 

Washington 13, D. C. 

Dear Mr. Hollingsworth: 

Confirming our conversation of today, we agree that the 
Bank is to pay us as our commission in full one-half of the 
total commissions to be paid for leasing a premises at the 
corner of 12th and G Streets to Neisner Brothers. This 
commission is to be paid us in 120 equal monthly payments 
out of the rent received from Neisner Brothers for and dur¬ 
ing the first ten years of said lease. 

A letter outlining this arrangement, stipulating the 
amount of commission to be paid us will be perfectly satis¬ 
factory to us and we are inclosing a copy of the letter which 
we have written to Mr. Rosinski today. 

This conforms with our understanding over the telephone 
and I hope this will facilitate the execution of the leases. 

J. L. & M. H. Schwartz, Inc 

By. 

J. Herbert Morganstern 
Vice-president 

Defendant’s Exhibit 203. 

1477 July 19, 1945 

Mr. Carl G. Rosinski 
Homer Building 
Washington, D. C. 

Dear Mr. Rosinski: 

On receipt of your letter of July 18 regarding commis¬ 
sions to be paid on the Neisner lease, I today telephoned 
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Mr. Hollingsworth and told him why I want one-half of the 
commissions to he paid to my firm and he agreed very 
readily to do this. I told Mr. Hollingsworth that I would 
write him a letter today and this I am doing with a copy for 
you. At the same time, Mr. Hollingsworth will want a 
letter from you in which you agree to take one-half of the 
commission as your share in full. It is understood that the 
commission is to be paid monthly over a period of ten years 
out of the rent received from Neisner Brothers. 

Will you please let me have for my files a copy of the 
letter which you are writing to the Bank. 

Yours sincerely, 

J. Herbert Morganstern 

Defendant’s Exhibit 205. 

1482 

National Metropolitan Bank 
Trustees, Hugh Wallis Estate 
613 - 15th Street, N.W. 

Washington, D. C. 

Attention: Mr. R. B. Hollingsworth 

Gentlemen: 

Mr. J. Herbert Morganstern of the firm of J. L. & M. H. 
Schwartz, Inc., writes me under date of July 19, 1945 that 
you have agreed to separate our several interests in the 
commission for negotiating the lease between the Estate of 
Hugh Wallis and Neisner Brothers, Inc. He further states 
that you have agreed to pay this commission in 120 equal 
monthly installments out of the rent received from Neisner 
Brothers for and during the first ten years of the lease. 

As I figure it, the commission to which we are entitled 
amounts to $30,720.00 to each office. If this amount is cor¬ 
rect, I am also agreeable to accept it in 120 equal monthly 
installments out of the first rent received from Neisner 
Brothers. 


July 23, 1945 


i 


! 
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I would appreciate very much if you will advise if this is 
correct and if so, confirm our understanding. 

Very respectfully, 

Cakl G. Rosinski 

Defendant’s Exhibit 206. 

1483 July 23, 1945 

Mr. J. Herbert Morganstem 
J. L. & M. H. Schwartz, Inc. 

Walbridge Building 
Buffalo, N. Y. 

Dear Mr. Morganstem: 

You will find enclosed herewith copy of letter which I 
have today sent to Mr. Hollingsworth of the National Met¬ 
ropolitan Bank and which is self-explanatory. I am very 
pleased that he has agreed to separate our interests inas¬ 
much as I think this is much the better plan. 

He consistently refused to separate these interests for 
me. Why, I do not know. At any rate, I am very happy 
that he has now agreed to do so. 

With kindest regards. 

Very respectfully, 

Cabl G. Rosinski 

Defendant’s Exhibit 207. 

1484 July 24, 1945 

J. L. & M. H. Schwartz, Inc. 

Walbridge Building 
Buffalo 2, N. Y. 

Attention Mr. Morganstem, Vice President 
Dear Sir:- 

I have your letter of July 19th pertaining to the com¬ 
missions for the leasing of the premises 12th and G 





Streets, N. W. to Neisner Bros. I regret to advise how¬ 
ever that the letter is not entirely satisfactory as it does 
not fully set forth our understanding of the arrangement. 

The total commission on this lease, if it becomes effective, 
will be $61,440.00, instead of $62,880.00 as set forth in your 
letter of June 23rd to Mr. Rosinski. 

This commission is to be paid in monthly installments 
of $500.00, one-half to your office and one-half to the Ro¬ 
sinski office; no payment whatever to be made until posses¬ 
sion is taken by Neisner Bros, and then only from monthly 
rentals as received by us from said tenant. If the lease 
fails, as provided therein, by April 1, 1948, there is no 
commission due anyone. 

We suggest that you prepare an appropriate letter em¬ 
bodying these terms as we will be glad to conclude the 
matter on this basis. j 

Very truly yours, 

R. P. Hollingsworth, 

Trust Officer. 
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Defendant’s Exhibit 209. 

July 25, 1945 


Carl G-. Rosinski 
Homer Building 
Washington, D. C. 


Dear Mr. Rosinski: 


Mr. Neisner told me that the leases for both the Worch 
and Wallis properties are in Washington and are executed 
by Neisner Brothers. 

With best regards, I am 

j 

Yours sincerely, j 

J. Herbert Morgansteen. 
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Defendant’s Exhibit 210. 


July 27, 1945 


Mr. Fred Neisner 
Neisner Brothers, Inc. 

49 East Avenue 
Rochester, N. Y. 

Dear Mr. Neisner: 

You will find enclosed six copies of the lease covering 
the Wallis property at 12th and G Streets. In the interest 
of saving time, I have been asked by Mr. Wallis to send 
these to you for immediate signature. 

If you will have all six copies executed, your signature 
notarized, and the seal of the corporation impressed upon 
them, and mail them back to me if possible on Saturday, 
July 28th, it would be very helpful. All parties have agreed 
to sign the leases and I have been told they are 0. K. 

As soon as they arrive here, Mr. Wallis will execute 
them, have Mrs. Wallis also sign them, an dpresent them 
to the Bank for signature which we should be able to get 
without delay. This would leave only Court approval 
which is more or less automatic. 

The leases which you formerly signed were not satisfac¬ 
tory and for this reason the enclosed leases must be signed. 
In other words, it is necessary that an attorney-in-fact be 
appointed to sign the leases in order to make them effec¬ 
tive. It is for this reason that the leases were redrawn 
and the new signatures required. 

Awaiting the early return of the enclosed, I am, 

Very respectfully, 

Cakl G. Rosinski 

CGR-km 

CC: Mr. Morganstern 

P. S. Mr. Bastian will be back in Washington on Mon¬ 
day. Will you phone him then? 


C. G. R. 
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Defendant’s Exhibit 211. 


July 27, 1945 

J. L. & M. L. Schwartz, Inc. 

Walbridge Building 
Buffalo 2, New York 

Attention Mr. Morganstern, Vice President 
Dear Sirs:- 

This will acknowledge receipt of your letter of July 25th 
outlining the understanding and arrangement for pay¬ 
ment of the commission on the lease to Neisner Bros, for 
premises 12th & G Streets, N. W., by the Wallis Estate. 

The terms set forth in your said letter are satisfactory 
and we hereby confirm same. 

Very truly yours, 

R. P. Hollingsworth 
Trust Officer 

Defendant’s Exhibit 212. 

1489 July 27, 1945 

Mr. R. P. Hollingsworth 
National Metropolitan Bank 
Washington, D. C. 

Dear Mr. Hollingsworth: 

I have a copy of a letter addressed to you from the firm 
of J. L. & M. H. Schwartz, Inc., in which they change the 
commission agreement relative to the Wallis lease with 
Neisner Brothers. 

I am agreeable to the terms as set out in Mr. Morgan- 
stern’s letter, namely, that the commission of $61,440.00 
is to be payable in installments of $250.00 per month to each 
of our offices until paid in full This in lieu of payment 
of the amount due over a ten year period. 
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Will you please confirm our understanding in this re¬ 
gard. 

Very respectfully, 

Carl G. Rosinski 

Defendant’s Exhibit 213. 

1490 July 27, 1945 

Mr. Carl G. Rosinski 
Homer Building 
Washington, D. C. 

Dear Mr. Rosinski 

This will acknowledge receipt of your letter of July 23, 
1945, in which you outlined the terms and agreement con¬ 
cerning the commissions due on negotiation of the lease 
to Neisner Bros., Inc. for the premises 12th & G Streets, 
N. W., by the Wallis Estate. 

This understanding is satisfactory with one exception, 
namely—payments of commission are to be in the amount 
of $500.00 monthly until paid instead of 120 equal monthly 
installments. 

With this change we hereby confirm the arrangement as 
our understanding of it and agreement to it. 

Very truly yours, 

R. P. Hollingsworth 
Trust Officer 

Defendant’s Exhibit 215. 

1492 July 30,1945 

Mr. Carl G. Rosinski 
Homer Building 
Washington, D. C. 

Dear Mr. Rosinski: 

Inclosed are the lease agreements duly signed by us. 

I wish you would do everything you can to see that 
the remaining signatures are gotten as soon as possible 
and the approval of the court secured. 
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This has been dragging on for some time now, and we 
should like to get it cleaned up. 

I spoke to Mr. Bastian this afternoon. He is seeing Mr. 
Worch later today and will call me back probably tomor¬ 
row morning. 

Very truly yours, 

Feed Neisner 

Defendant’s Exhibit 217. 

i 

1494 August 2, 1945 

Mr. Fred Neisner 
Neisner Brothers, Inc. 

49 East Avenue 
Rochester, N. Y. 

Dear Mr. Neisner: 

The Wallis leases are now progressing very nicely, most 
of the signatures having been placed on them to date. I 
think the only other signatures that are necessary are that 
of Mr. Powell, Trustee of the estate, and then Court’s ap¬ 
proval. The necessary papers have been prepared and 
the matter should be presented to the Court either tomor¬ 
row (Friday) or certainly not later than Monday. 

Very respectfully, 

Carl G-. Rosinski 

j 

Defendant’s Exhibit 221. 

1498 August 21, 1945 

Mr. J. Herbert Morganstern 
J. L. & M. H. Schwartz, Inc. 

Walbridge Building 
Buffalo 2, N. Y. 

Dear Mr. Morganstern: 

Thought you would he interested in knowing that the 
Worch leases were signed last night and mailed to Roch- 
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ester immediately. I talked with Mr. Neisner and he is 
notifying the Bank that the leases have been signed. I am 
also ordering a survey and following other instructions 
that Mr. Neisner gave me. 

I want, therefore, at this time to thank you very much 
for your cooperation in this matter, and negotiations have 
been very pleasant. 

Now let’s make another deal in Silver Spring. I cer¬ 
tainly recommend the location which we looked at as being 
100% for Neisner. We have committed ourselves to Hahn 
for a store to contain about 4,000 square feet, and I ex¬ 
pect soon to close a deal with Lerner’s for about 8,000 
square feet. There is also a deal on whereby the Hecht 
Company, a local department store, will take a very large 
store containing, as I am told, as much as 60,000 square 
feet. This location, therefore, is very worthy of immedi¬ 
ate consideration. 

Very respectfully, 

Gael G. Bosinski 

Defendant’s Exhibit 224. 

1501 August 29, 1945 

Mr. J. Herbert Morganstem 
J. L. & M. H. Schwartz, Inc. 

Walbridge Building 
Buffalo, N. Y. 

Dear Mr. Morganstern: 

Mr. Bastian delivered the leases this afternoon to Mr. 
Worch which concludes our downtown Washington deal. 
He has asked me to have you send him as Attorney for 
Mr. Worch, a letter stating that our interests in the mat¬ 
ter of the commission should be severed. Will you please, 
therefore, send him a letter telling him that Mr. Worch 
should send you now a check for $1500.00 and a check for 
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$1500.00 to my office; at the same time, of coarse, including 
the balance, namely, at $3000.00 per annum each. 
Thanking you again for your cooperation, I am 

Very respectfully, 

Carl G. Rosinski 

Defendant’s Exhibit 225. 

[copy] 

1502 August 30,1945 

Mr. Walter M. Bastian 
National Press Building 
Washington 4, D. C. 

Re: Worch, Neisner lease 

if 

Dear Mr. Bastian: 

As attorney for Mr. Worch, I have a letter from Mr. 
Carl G. Rosinski under date of August 29th and I am here¬ 
with complying with that letter. We are pleased that the 
above mentioned lease has been consummated and we 
would ask that instead of paying the entire commission to 
Mr. Rosinski that you pay us our share, which is 50% of 
the total commission. 

It is our understanding that you are to pay us $1500 now, 
$3,000 out of the first three months rent received from Neis¬ 
ner Brothers at the rate of $1,000 per month and $3,000 
at $1,000 per month out of the rent received for the first 
three months of the second year in which you receive rent 
from Neisner Brothers, making a total due us of $7500. 

Naturally, you will make payments in the same amounts 
and at the same time to Mr. Carl G. Rosinski. 

Yours sincerely, 

J. Herbert Morganstern. 
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Defendant’s Exhibit 228. 

1505 

This Agreement of Partnership dated this 30 day of 
July, 1940, by and between Guy S. Whiteford, party of the 
first part, and Jesse A. McKeever, party of the second part, 
both being residents of the City of Washington, District 
of Columbia, Witnesseth : 

Whereas, the said party of the first part has been en¬ 
gaged in the real estate business in the District of Colum¬ 
bia for the past several years, conducting in the main a gen¬ 
eral brokerage business, and the party of the second part 
has been a stockholder in the real estate business conducted 
under the corporate name of J. A. McKeever & Co., in which 
said Company there have been other stockholders and per¬ 
sons interested in the general conduct of the business; and 

Whereas it is the desire of the said J. A. McKeever to 
purchase all of the outstanding interests in the corporate 
business of J. A. McKeever & Co. at and for the sum of 
approximately Seven Thousand Dollars ($7,000.00), and it 
being the desire of both parties hereto that when the said 
outstanding corporate interest of J. A. McKeever & Co. 
have been acquired that the parties hereto shall consolidate 
their respective real estate interests and business in the 
form of a partnership; 

Now, Therefore, for and in consideration of the mutual 
covenants and agreements hereinafter set forth, it is by 
the parties hereto mutually understood and agreed as fol¬ 
lows: 


• ••••••••• 

1507 9. It is further mutually understood and agreed 

by and between the parties hereto that this part¬ 
nership agreement shall be dated and he operative as 
of Aug. 1, 1940. It is agreed, however, that the party of 
the first part shall he entitled to exclude from the consid¬ 
eration hereof any commissions, gains or profits that he 
may receive by reason of the sale of the Commercial Na- 
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tional Bank Building to any person or persons with whom 
he has heretofore been dealing, said persons being, gen¬ 
erally but not exclusively, referred to as Messrs. Kent, 
Spencer, Glassman, Julian, Hessick, Cary, Goldnamer and 
Karrick. The party of the second part is entitled to ex¬ 
empt from this partnership agreement any commis- 

1508 sions or profits by reason of any transactions that he 
may have known as the Swift, Daly, Brody, Thomas 

or Dunovick loans or the Sherwood Oil transaction on Blair 
Road in the District of Columbia. 

Defendant’s Exhibit 229. 

1509 February 3, 1940 

Mr. Carl Rosinski, 

Homer Building, 

Washington, D. C. 

Dear Carl 

Enclosed herewith is a copy of a letter from Grant. While 
it does not say much, yet it does show that these people are 
coming to Washington eventually, because their officers 
have been here, and they are a company doing over $100,- 
000,000 business. They are tedious and it takes time, but 
there is no doubt in my mind but what they will have an out¬ 
let here in the near future, and I know how easy it is to get 
tricked out of deals. The buyer is never obligated to deal 
with any particular broker, or pay, as you well know, it has 
to come from the owner and in any misunderstanding, or 
contest over commission I have found that the only thing 
that amounts to anything is to have something in writing, 
and one never knows when conditions change with owners. 
Therefore, since you have had the correspondence with 
these various owners, will you please address another letter 
to each one of them indicating that Grant is still interested 
in this site, and wording it in such a way that, if any time 
in the future any other broker or Grant ever attempt to 
negotiate with these people, they would be on notice again 




that we brought Grant to them and interested Grant in the 
property. 

As I told you I talked to Wallis on the street and he talkes 
the same way, but it is entirely possible that either Grant 
or some of these owners may change their mind, and we 
cannot be constantly in touch with them and know just when 
it might be opportune, so, therefore, we must have some¬ 
thing in writing that would afford us protection. 

These letters can be short—from your long experience 
you will know how to cover the situation. If you will do 
this promptly and send me a copy, I will appreciate it very 
much. 

I have given Wilkes my check for $125.00, stating to him 
that you were willing to put up your amount, which would 
give him an advance fee of $250.00. However, I stated if 
he should lose the case that would he the limit of our lia¬ 
bility, and that we felt that if he won he should be satisfied 
to accept an additional $1,000, making a fee of $1,250 in all. 
I think he will agree with this. I told him we naturally 
would want prompt action. 

On second thought, I think in writing these owners you 
should enclose to them a copy of Grants letter to me. This 
puts us on record with the owners as showing them that we 
have a prospective tenant for their property who is still 
very much interested. I know it might look useless today, 
but we both, to our sorrow, have seen deals worked out later 
on, and they took a different turn due to a change of heart 
in one party or the other, and some other broker was on the 
spot at the time the situation changed. I see nothing in this 
letter that would hurt the deal, and it would deter these 
owners in the future from dealing with any other broker. 

Sincerely yours, 

Guy Whiteford 
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IN THE 


United States Court of Appeals 

for the District of Columbia. 


No. 10204. 


MARY K. ROSINSKI, Executrix of the Estate of Carl 
G. Rosinski, Deceased, Appellant, 

v. 

GUY WHITEFORD, Appellee. 


Appeal from a Judgment of the United States District 
Court for the District of Columbia. 


STATEMENT 

This is an appeal from the judgment entered by the 
United States District Court for the District of Columbia 
against appellant, defendant below, and in favor of appellee, 
plaintiff below, in an action to recover one-half of the real 
estate broker’s commission in the amount of $75,000 re¬ 
sulting from the leasing of certain business properties in 
the District of Columbia, generally known as the Wallis 
property situate at 1102-1120 G Street, N. W., and the 
Worch property situate at 1110 G Street, N. W. 

For convenience, appellant will be referred to as “ de¬ 
fendant” and appellee will be referred to as “plaintiff.” 
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JURISDICTIONAL STATEMENT 

Plaintiff filed his complaint in the District Conrt on 
January 29, 1947, for a declaratory judgment that he is 
entitled to one-half of a real estate commission amounting 
to $37,500 and thereby invoked the general original juris¬ 
diction of the court (Sec. 11-301, etc., 1940 D. C. Code) and 
also jurisdiction under the Declaratory Judgment Act, 
28 USCA 2201. 

The judgment appealed from was entered on December 
16, 1948 (J. A. 26-7). Defendant’s motion to set aside the 
verdict and judgment for plaintiff and enter judgment for 
defendant or in the alternative to grant a new trial was 
duly filed on December 24, 1948 (J. A. 27-9). The District 
Court overruled the motion on January 3, 1949 (J. A. 29). 
Appellant duly filed and served Notice of Appeal on Janu¬ 
ary 4, 1948 (J. A. 29-30). In taking this appeal, defendant 
invokes the jurisdiction of this court to review and reverse 
the judgment of the District Court. (Sec. 17-101, 1940 
D. C. Code; and Rule 73, Federal Rules, As Amended.) 

STATEMENT OF CASE 
Preliminary Statement 

In his lifetime, Carl G. Rosinski, now deceased, was a 
licensed real estate broker in the District of Columbia, 
specializing in the leasing of commercial properties. 

During the period from May 3, 1935 to November 11, 
1935, Rosinski, acting jointly or in cooperation with J. 
Herbert Morganstern, a real estate broker of Buffalo, 
New York, endeavored to negotiate a lease with Neisner 
Bros, of Rochester, New York, for the Wallis property. 
They elicited only mild interest by Neisner Bros.; and on 
November 11, 1935, submitted to Neisner Bros, the Worch 
property which adjoins the Wallis property. Rosinski and 
Morganstern continued with their efforts to lease both the 
Wallis and Worch property to Neisner Bros, from No¬ 
vember 11, 1935 to January 13, 1937, when Neisner Bros, 
declined to consider the proposition further, inasmuch as 
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they could not obtain any property on F Street which would 
give them an entrance on F Street. 

Commencing in June, 1938, Rosinski, representing the 
property owners, acting jointly or in cooperation with 
plaintiff representing W. T. Grant & Company, endeavored 
to effect a lease of the Wallis and Worch properties with 
Grant. While both brokers expended considerable time 
and energy in the matter they were not successful. 

On January 11, 1939, Rosinski endeavored to revive the 
negotiations with Neisner Bros, but was advised by Mor- 
ganstern that Neisner would not look at any new locations 
until March, and that he would get in touch with Rosinski 
whenever Neisner was ready. 

Although he had no authority from either Rosinski or 
the owners so to do, plaintiff, under date of January 29, 
1939, submitted the Wallis and Worch properties to Neisner 
Bros, and carried on negotiations with them up until Af>ril 
19, 1939. He claims he advised Rosinski of these negotia¬ 
tions on March 17, 1939 and that Rosinski “cooperated” 
with him in composing a letter on that date to Neisner Bros. 
Plaintiff’s efforts proved futile and he, therefore, aban¬ 
doned them entirely. 

Unaware of plaintiff’s negotiations, Rosinski, in further¬ 
ance of his suggestion of January 11, 1939, sought to con¬ 
tinue negotiations with Neisner Bros, on August 10, 1939. 
However, Neisner Bros, was unresponsive due to the differ¬ 
ence in possession dates of the assembled properties. 

There were no further negotiations until about Septem¬ 
ber 14,1944, when Rosinski and Morganstern renewed their 
negotiations with Neisner Bros, and as a result of their 
joint efforts were ultimately successful in consummating 
leases for both properties with Neisner Bros, on June 19, 
1945. 

The owners of the Wallis and Worch properties obligated 
themselves to pay Rosinski and Morganstern a commission 
for their joint services of $75,000, which under their agree¬ 
ment made in May 1935, they divided equally between 
themselves. I 


i 
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Although plaintiff did not participate in the negotiations 
with Neisner Bros, which culminated in the leases, did not 
contact them in any way after April 19, 1939, except to 
write a letter on March 29, 1943, reminding them of the 
fact that he had submitted the properties back in 1939, 
and was not known by any of the principals interested in 
the transaction, he nevertheless, claims that he acted jointly 
or in cooperation with Rosinski in the negotiation of the 
leases and that he thereupon became entitled to a half of 
the resultant commission or the sum of $37,500. 

The Pleadings 

Plaintiff instituted this action against Mary K. Rosinski, 
Executrix of the estate of Carl Gr. Rosinski, on January 
29,1947, or substantially one year after the death of Rosin¬ 
ski, which occurred on February 23, 1946 (J. A. 104). 

The original complaint proceeded solely upon the theory 
that plaintiff and Rosinski were members of the Washing¬ 
ton Real Estate Board which promulgated rules governing 
the conduct of business by its members; that one such 
rule provided that between two brokers cooperating in 
negotiating a business property lease, the division of com¬ 
mission shall be equal; that plaintiff cooperated with 
Rosinski in the leasing of the Wallis and Worch proper¬ 
ties to Neisner Bros, in June, 1945; and plaintiff sought a 
declaratory judgment that he is entitled to one-half of the 
resulting commission (R. 712-16). Defendant filed a mo¬ 
tion for a summary judgment (R. 717-19) which the Dis¬ 
trict Court granted, but permitted plaintiff to file an 
amended complaint. (R. 722.) 

Plaintiff thereupon filed an amended complaint on Octo¬ 
ber 31, 1947 in two counts. Count I alleges that com¬ 
mencing in January 1939, plaintiff and Rosinski under¬ 
took to lease the Wallis and Worch properties to Neisner 
Bros.; that their joint and cooperative efforts culmi¬ 
nated in the leasing of said properties in June 1945 
to Neisner Bros.; that there is an established custom and 
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usage in the District of Columbia for brokers to divide 
equally the commissions received for the leasing of busi¬ 
ness properties where such leases resulted from their joint 
and cooperative efforts; and plaintiff asked for a declara¬ 
tory judgment that he is entitled to one-half of the result¬ 
ing commission, amounting to $37,500. 

In Count II, plaintiff proceeded upon quantum meruit. 
It alleges that between the dates of June 1938 and 
June 1945, plaintiff, at the instance of Rosinski, devoted a 
large amount of work and services in an attempt to obtain 
a suitable lease for the Wallis and Worch properties; that 
his work and services, in cooperation with Rosinski’s ef¬ 
forts, resulted in the leasing of the Wallis and Worch 
properties to Neisner Bros.; that Rosinski thereupon be¬ 
came indebted to pay plaintiff the reasonable value of his 
services or $37,500. (R. 723 : 27.) 

Defendant filed her answer to the amended complaint 
(J. A. 15-18.); and in the Seventh Defense, applicable only 
to the quantum meruit count, pleaded the Statute of Limi¬ 
tations. (J. A. 7.) The trial of the case was commenced 
on December 2, 1948, and was concluded on December 14, 
1948. During the trial the District Court permitted plain¬ 
tiff to file a third amended complaint; and also sustained 
defendant’s defense of the Statute of Limitations. Then 
on December 8,1948, the fifth trial date, after substantially 
all of plaintiff’s evidence was in, the District Court per¬ 
mitted plaintiff to file his Fourth Amended Complaint, com¬ 
prising two counts. (J. A. 89, R. 372.) j 

Count I proceeds upon an implied contract. It alleges 
that in June, 1938, plaintiff “was authorized and requested 71 
by Rosinski to work with him in an effort to find a suitable 
tenant for the Wallis and Worch properties; that plaintiff 
and Rosinski, working together, attempted to interest 
Grant; that early in 1939 plaintiff submitted the site to 
Neisner Bros.; that plaintiff and Rosinski, working 
together as co-brokers, negotiated with both Grant and 
Neisner Bros, until sometime in 1939 and 1940, when war 
conditions made it advisable to suspend negotiations; that 
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1 ‘it was understood between them,” however, that they 
would renew negotiations as soon as conditions permitted; 
that thereafter, in 1944 and 1945, Rosinski secretly re¬ 
opened negotiations with Neisner Bros, and succeeded in 
making leases with them; that it was the custom, usage 
and practice in the real estate business in Washington for 
brokers who work together in an effort to interest pros¬ 
pects in making leases, to share commissions on equal terms 
and that plaintiff is entitled to one-half of the resulting 
commission or the sum of $37,500. (J. A. 2-5.) 

In Count II, plaintiff proceeds upon an express con¬ 
tract. It alleges that in June, 1938, plaintiff and Rosinski 
“agreed between them” to work together as co-brokers in 
an effort to find a suitable tenant for the Wallis and Worch 
properties, and “orally agreed” that in the event the lease 
should be consummated with one of their prospects, “they 
would share the commission on an equal basis”; that there¬ 
after plaintiff and Rosinski, working together attempted 
to interest Grant in leasing the properties; that early 
in 1939, plaintiff submitted the site to Neisner Bros, 
and thereafter plaintiff and Rosinski worked together as 
co-brokers to arrange a lease with Neisner Bros, and by 
their joint efforts were successful in negotiating leases in 
June, 1945; and plaintiff claims one-half of the resulting 
commission or the sum of $37,500. (J. A. 5-6.) 

The Evidence 

Prior to May 1, 1935, Rosinski, made an assembly of 
five properties bounded by F, G, 11th and 12th Streets, 
for a potential retail store, which among others, included 
the Wallis and Worch properties. 

Around May 1, 1935, Morganstern, who did considerable 
leasing of stores for Neisner Bros., came to Washing¬ 
ton, contacted Rosinski and discussed with him the possi¬ 
bilities of making a lease with Neisner Bros. (J.A. 107, 111). 
Among other things, they discussed the Wallis property. 

They had a conference with Mr. Hollingsworth, then As¬ 
sistant Trust Officer of the National Metropolitan Bank, 
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which is “co-trustees owner” of the Wallis property (J. A. 
94). Also, they then entered into an agreement that they 
would divide the commission equally in the event that a deal 
was made. (J. A. 111.) 

On May 1, 1935, Rosinski wrote a letter to Edmund C. 
Wallis (Dft’s Ex. 2, J. A. 226), one of the beneficiaries of 
the Wallis estate, and who handled the property on 
behalf of the other beneficiaries, advising him that 
he and a representative of Neisner Bros, had discussed 
the possibility of leasing the Wallis property with Mr. 
Hollingsworth, and also forwarded to him the financial 
statement of Neisner Bros, for the year ending December 
31, 1934 (J. A. 228-30). : 

Immediately following his return from Washington, Mor- 
ganstern wrote a letter to J. M. Neisner, President of 
Neisner Bros., and submitted to him the Wallis property, 
enclosed a map showing the proposed site and further ad¬ 
vising that the bank was willing to make a lease on the 
basis of $35,000 net per annum. (Dft’s Ex. 3, J. A. 230-32.) 

Rosinski and Morganstern carried on negotiations with 
Neisner Bros, with respect to the Wallis property during 
the period from May 2, 1935 until November 11, 1935 but 
Neisner evidenced little interest. (J. A. 230-5). On Novem¬ 
ber 12, 1935, Rosinski, in answer to an inquiry made by 
Morganstern, wrote a letter advising him that there was a 
possibility that the proposed site could be expanded by add¬ 
ing the Worch property, “as shown on the enclosed map.” 
(Dft’s Ex. 14, J. A. 235-6.) 

Accordingly, on November 14, 1935, Morganstern wrote 
a letter to J. M. Neisner and submitted to him both the 
Wallis property and the Worch property and transmitted 
to him a map showing the site (Dft’s Ex. 16, J. A. 237). 

Thereupon, David Morrison, General Manager of Neis¬ 
ner Bros., came to Washington and discussed the leas¬ 
ing of the Wallis property with Rosinski. Morrison was 
laboring under the misapprehension that Rosinski and Mor¬ 
ganstern were offering the Wallis property together with 
“adjoining parcels to provide an F Street entrance” which 
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was not true. Rosinski so advised Morganstem by letter 
dated December 17, 1935. (Dft’s Ex. 18, J. A. 238.) 

On December 19, 1935, Morganstem wrote Rosinski a 
letter advising him that he had discussed the matter with 
Morrison on December 18, 1935, and felt that Neisner was 
not interested greatly in 12th and G Streets, since they 
wanted something on F Street which did not then appear 
to be a possibility. (Dft’s Ex. 19, J. A. 239.) This con¬ 
cluded the negotiations for the year 1935. 

Some ten months later, Morganstem wrote Rosinski a 
letter on October 8, 1936, advising that Neisner Bros, were 
still “very definitely in the market for a large store in 
your city,” and requesting that as soon as he had anything 
which he thought Neisner Bros, could use to submit it to 
him. (Dft’s Ex. 20, J. A. 239.) On October 13, 1936, 
Rosinski wrote Morganstem advising that the only possible 
assembly for Neisner Bros, “would be the property previ¬ 
ously submitted to you, namely, running from 12th and G 
Streets to F Streets, as outlined on the enclosed map” 
Rosinski advised, however, that such assembly would be 
difficult and expensive; that the adjacent stores were all 
rented and the existing leases would have to be acquired 
which he felt 'would be prohibitive; and he suggested that 
Neisner consider the Wallis property and others and that 
they merely “wait their time to get a frontage on F Street.” 
(Dft’s Ex. 21, J. A. 240, 241.) 

On October 14,1936, Morganstem forwarded a copy of 
Rosinski’s letter of October 13,1936 and accompanying map 
to J. M. Neisner (Dft’s Ex. 23, J. A. 242) and advised Rosin¬ 
ski on October 19, 1936, that Mr. Neisner “is much inter¬ 
ested in the proposition.” (Dft’s Ex. 24, J. A. 242.) 

On October 29,1936, Morganstem wrote Rosinski a letter 
advising he had spent some time with Mr. Neisner going 
over the proposition which Rosinski had submitted; that 
Neisner Bros, were only interested if they could secure 
possession of the “55 feet on F Street” at the same time 
they obtained possession of the remaining premises; and 
suggested that Rosinski endeavor to ascertain how much 
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it would cost to purchase existing leases on the other 
premises (Dft’s Ex. 26, J. A. 243-4). 

On November 2, 1936, Rosinski replied to Morganstern’s 
letter of October 29, 1936, expressed some doubt as to 
whether they would be successful in purchasing the leases 
in question but that he was attempting to do so, and also 
suggested that Neisner should take the 12th and G Street 
corner, conditioned upon their securing possession of the 
F Street front at the expiration of the then existing leases. 
(Dft’s Ex. 27, J. A. 244-5.) 

Morganstern forwarded a copy of Rosinski’s letter of 
November 2, 1936 to J. M. Neisner on November 4, 1946, 
(Dft’s Ex. 29, J. A. 246). On November 12, 1936, Rosinski 
and Morganstern had a telephone conversation, and at the 
suggestion of Morganstern, Rosinski wrote J. M. Neisner 
in Atlantic City, requesting him to stop by Washington for 
the purpose of discussing the proposed location. (Dft’s 
Ex. 32, J. A. 246-7.) 

J. M. Neisner wired Rosinski that it was impossible for 
him to do so. However, upon his return to Rochester, 
Morganstern contacted him, after which he wrote Rosipski 
on November 24, 1936, advising that as a result of Jiis 
conference with J. M. Neisner, he felt that they copld 
interest Neisner Bros, in a lease on “the Wallis and Worch 
properties” together with the piece that is marked 
“engravers on your map,” provided, that they could get 
a lease on the 55 feet frontage on F Street with possession 
at the expiration of the present lease. (Dft’s Ex. 34, 
J. A. 247-8.) 

J. M. Neisner came to Washington, unknown to either 
Rosinski or Morganstern to inspect the proposed location; 
and on December 3, 1936, Morganstern advised Rosinski 
of this fact and also that Mr. Neisner “was sold on the 
entire proposition”; that both he and Morrison, had told 
him “to go ahead and work out this deal as best I could.” 
(Dft’s Ex. 38, J. A. 249, 250.) 

On December 3 and December 4, 1936, Rosinski wrote 
Morganstern, giving him information in respect to the 
expiration of the leases in question and the cost of acquir- 
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ingthem. (Dft’s Ex. 37,39, J. A. 249, 251.) Rosinski found 
it impossible to purchase the leases in question and so 
advised Morganstern in his letters of December 8 and 
December 14,1936 (Dft’s Ex. 41 and 42, J. A. 252-4). Vari¬ 
ous letters passed between Morganstern and Rosinski in 
December 1936, and arrangements were made for J. 
Neisner and Morrison to come to Washington. Morgan- 
stern notified Rosinski that they would be in his office on 
January 2, 1937. (Dft’s Ex. 48, J. A. 256.) 

After this inspection, Neisner Bros, apparently con¬ 
cluded that they were not interested for on January 8,1937, 
Morganstern wrote Rosinski that he had seen Morrison; 
and that “nothing can be done on the property running 
through from F to G Streets unless the F Street leases can 
be bought with possession at this time.” (Dft’s Ex. 49. 
J. A. 256-7.) 

This concluded the negotiations of Rosinski and Morgan¬ 
stern for the years 1936 and 1937 and there were no other 
negotiations in the year 1938 with Neisner Bros. 

Plaintiff testified that in June 1938, he advised Rosinski 
that he had been working on Grant for a number of years, 
submitting them locations, but had been unsuccessful; and 
that he and Rosinski agreed to cooperate with the view of 
effecting a lease of the Wallis and Worch properties with 
Grant on the basis of equal division of commission. (J. A. 
21-2.) 

On June 29, 1938, Rosinski wrote plaintiff a letter (Plf’s 
Ex. 4, J. A. 159-61) in which he outlined an asembly of 
properties, including the Wallis and Worch properties, and 
advised plaintiff: “If your client is interested, therefore, 
in locating in Washington, they will find that their only 
chance is in leasing these properties, as above set out, with 
possession of the F Street fronts delayed a few years” 
* • “If your clients are interested, also, it will be abso¬ 
lutely necessary that they take all of the properties in their 
present conditions, and that any and all remodeling, re¬ 
building, etc., be done at their expense.” 

Plaintiff submitted the assembly, including the Wallis 
and Worch properties, to Grant and both he and Rosinski 
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did a prodigious amount of work in endeavoring to nego¬ 
tiate a lease with Grant. Grant was not interested in the 
assembly submitted, first, because of delayed possession on 
F Street, and second, because the owners would not contrib¬ 
ute to the cost of proposed store. Much time was devoted 
by both plaintiff and Rosinski in trying to overcome these 
two obstacles but without avail. 

Since it was obvious that the Wallis and Worch prop¬ 
erties could not be leased to Grant, Rosinski, on Jcmuary 
11,1939, sought to revive negotiations with Neisner Bros.; 
and wrote Morganstern as follows: 

“Do you think there is any chance of interesting Mr. 
Neisner in locating in Washington nowf If so, I still 
have ... the corner of 12th and G Streets, N. W. 

The organization that has vision enough to take the 
12th and G Street property (Wallis property) for¬ 
getting entirely about an F Street front will find busi¬ 
ness available in such volume as to make a very 
profitable operation. I contend now and always will 
that this particular property does not need to have 
an F Street entrance in order to be successful. 

If there is any chance in interesting Mr. Neisner I 
would appreciate hearing from you.” 

(Dft’s Ex. 56, J. A. 258-9.) 

On January 13,1939, Morganstern wrote to J. M. Neisner 
and quoted Rosinski’s letter of January 11, 1939 verbatim. 
(Dft’s Ex. 57, J. A. 259.) Apparently Morganstern also 
discussed the matter with J. M. Neisner, since he likewise 
wrote Rosinski on January 13,1939, acknowledging receipt 
of Rosinski’s letter of January 11 and advising that Mr. 
Neisner will not “look at any new spots until March, but 
I will get in touch with you when he is ready.” (Dft’s Ex. 
58, J. A. 260.) 

Plaintiff further testified that, being unsuccessful with 
Grant, he decided to try another prospect; that on January 
25, 1939, without acquainting Rosinski with the fact, he 
contacted Neisner Bros. (J. A. 27.) There was received 
in evidence a letter from plaintiff to Neisner Bros, dated 
January 25, 1939 in which plaintiff states, that “Mr. Carl 
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G. Rosinski, real broker, and I have assembled what we 
think is the finest downtown chain store location in Wash¬ 
ington.” (Pi’s Ex. 47, J. A. 187-9.) On January 31, 1939, 
Fred Neisner replied to plaintiff’s letter and asked him to 
send a map of downtown Washington showing where the 
location was situated. (Pi’s Ex. 48, J. A. 189.) 

On February 1, 1939, plaintiff submitted a map showing 
an assembly of five properties on F Street, G Street and 
12th Street, including the Wallis and Worch properties, 
which had theretofore been given him for submission to 
Grant. The assembly did not provide for any F Street 
frontage. 

Accordingly, Fred Neisner replied to plaintiff’s letter 
of February 1 on February 2, 1939, advising him, the same 
as they had previously advised Rosinski and Morgan- 
stern, that Neisner Bros, “would not be interested in this 
unless we could get the full frontage on F Street imme¬ 
diately (Pi’s Ex. 51, J. A. 191.) 

On February 3, 1939, plaintiff wrote Fred Neisner 
another letter trying to prevail upon him to accept the 
assembly. (Pi’s Ex. 56, J. A. 192-7.) On February 7, 1939 
Fred Neisner replied “* * * we still feel as we felt origi¬ 
nally , namely, that we will not go into the town with a 
small “F” Street frontage and have to wait 4, 5 or 6 
years for any more frontage, and even then, only for 
about 50'. In addition to this * * * we absolutely will not 
put any money into buildings, * * (Pi’s Ex. 58, J. A. 
198-9.) 

On March 13, 1938, M. B. Neisner wrote plaintiff stating 
that he had noted the prior correspondence with Fred 
Neisner but deemed it more advantageous to wait until 
more definite information would be forthcoming. (Pi’s 
Ex. 79, J. A. 204-5.) 

On March 17, 1939, plaintiff wrote Mr. M. B. Neisner 
giving him detailed information in respect to the assembly, 
and also advising that the owners would not contribute to 
the alterations or erection of a new building. (Pi’s Ex. 81, 
J. A. 206-8.) 
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On April 7, 1939, M. B. Neisner wrote plaintiff advising: 
“we are not interested in dealing with it further.” (Pi’s 
Ex. 85, J. A. 210.) Plaintiff wrote two additional letters 
to Neisner Bros., one dated April 10, 1939, and another 
dated April 19, 1939. (Pi’s Ex. 86 and 87, J. A. 211-12.) 
Neisner, however, did not reply thereto. 

Plaintiff further testified, however, that when he received 
the letter from M. B. Neisner dated March 13, 1939, he 
went to Rosinski’s office and advised him of his negotia¬ 
tions wfith Neisner Bros. (J. A. 30, 31); that Rosinski took 
plaintiff’s file and read the correspondence with Neisner 
Bros, and said, “Guy, this is very interesting. It looks 
like w T e have something here.” (J. A. 31); that Rosinski 
suggested that he draft a letter to Neisner Bros, dealing 
with the separate owners with whom he was more familiar, 
and plaintiff could transmit it on his letterhead together 
with a plat that he would mark up. (J. A. 31-2.) 

Plaintiff’s secretary, Ann Ball Westwater, testified that 
she went to the office of Rosinski on March 17, 1939; ob¬ 
tained the unsigned letter dated March 17, 1939, being 
Plaintiff’s Exhibit 80 (J. A. 205-6); and that she copied 
it exactly as it was, except that she put the address in 
and put plaintiff’s name on the bottom. (J. A. 75-6.) 

Harry Evans Cassidy and Albert D. Osmond, experts in 
typewriting, testified on behalf of plaintiff, that they had 
examined the unsigned letter dated March 17, 1939, and 
also the letter dated March 13, 1939, signed by Rosinski, 
being Plaintiff’s Exhibit 77, (J. A. 203) and expressed 
the opinion that both documents were written on the same 
typewriter. (J. A. 76-81.) 

Plaintiff conducted no further negotiations with Neisner 
Bros, from and after April 19,1939 and wrote no additional 
letters except a “follow-up” letter on March 29, 1943, 
merely reminding them that he had theretofore submitted ; 
the properties. (Pi’s Ex. 108, J. A. 217.) —J 

Apparently unaware of the negotiations which plaintiff ! 
conducted during the period from January 25,1939 to April 
19, 1939, Rosinski, in furtherance of his suggestion of 
January 11, 1939, sought to continue negotiations with 
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Neisner Bros, on August 10, 1939. However, Neisner was 
unresponsive due to the difference in possession dates of 
the assembled properties. (Dft’s Ex. 60, 62, J. A. 261-2.) 

There were no further negotiations until July 14, 1944, 
when Neisner Bros, wrote Morganstern, stating that they 
were enclosing their whole file of correspondence on a 
location in Washington and requesting him to check the 
location when he planned to take a trip to Washington. 
(Dft’s Ex. 65; J. A. 264.) 

Morganstern then came to Washington and again con¬ 
sulted with Rosinski. They discussed the Wallis and Worch 
properties at 12th and G- Streets; and on September 14, 
1944, Morganstern wrote Rosinski advising that he was 
going to take up with Neisner Bros, “next week the propo¬ 
sition at 12th and G Streets”. (Dft’s Ex. 66, J. A. 264-5.) 

On the same day, Morganstern wrote Fred Neisner that 
“in Washington at the corner of 12th and G Street, there 
is a building (Wallis) * • • which I think is a very excel¬ 
lent spot”; that the owners would “erect a new building at 
a rental of $50,000 net, plus 8 per cent on the cost of a new 
building, the taxes at present being about $10,000”; that 
you will “find in your correspondence a few years hack 
some data regarding this property and at that time we were 
trying to get through to F Street”; that it “is possible 
to get an additional 25x128.6 feet on G Street (Worch) 
at an additional $18,000 net.” (Dft’s Ex. 67(a), J. A. 
265-6.) 

On September 21, 1944 Morganstern wrote Rosinski 
that on September 20 he talked with Fred Neisner, Presi¬ 
dent of Neisner Bros.; that he was most interested in the 
corner of 12th and G Streets; that while he was in Rochester 
“Mr. Neisner looked over some of the correspondence we 
had on this very property hack in 1935 and at that time 
the corner building was offered for $35,000 net” and he, 
therefore hoped “that we can shade the $50,000 net a little 
bit” (Dft’s Ex. 69A, J. A. 267-8.) 

Rosinski and Morganstern thereupon entered into active 
negotations for a lease of the Wallis and Worch properties 
to Neisner Bros., extending over the period from Septem - 
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her 14,1944 unlit June 19, 1945, when the leases were con¬ 
summated. 

There were negotiations with the Worch interest, his 
attorney Walter M. Bastian, Esq., Edmund C. Wallis, rep¬ 
resenting the beneficiaries of the Wallis estate, officers; of ' 
the National Metropolitan Bank and officials and the gen¬ 
eral counsel of Neisner Bros. During this period they 
wrote approximately 150 letters, evidenced in the main by 
Defendant’s Exhibits 67(a) to 225, inclusive (J. A. 265- 
327.) A mere reading of this voluminous correspondence 
will suffice to show the obstacles overcome before success 
was attained. It was not an easy task and required inge¬ 
nuity, resourcefulness and the invaluable cooperation of 
Edmund C. Wallis, without whose aid, the Wallis le^se 
would have been impossible of accomplishment. 

The witness Morganstern testified that he “was co-broker 
with Carl G. Rosinski in effecting” the leases here involyed 
(J. A. 108); that in their negotiations plaintiff was not 
involved, and did not participate in the negotiations. (J. A. 
110 .) 

The witness Jack G. Lubelle, general counsel for Neisner 
Bros., who participated in the negotiations for the two 
leases along with Fred Neisner, President of Neisner Bros., 
testified that he did not carry on any negotiations directly 
or indirectly, with plaintiff; that plaintiff did not partici¬ 
pate in the negotiations at all; that insofar as he knew, 
Rosinski and Morganstern were the only ones who were 
in the transaction from the time he was called in until the 
time the leases were finally executed. (J. A. 139.) 

The witness Fred Neisner testified that he had no nego¬ 
tiations for the two leases with plaintiff; that he did have 
negotiations with Rosinski and Morganstern; that he did 
not have any negotiations with any broker other than 
Rosinski and Morganstern; and that to his knowledge plain¬ 
tiff did not participate in the negotiations whatsoever. (J. 
A. 141.) 

The witness Walter M. Bastion, attorney for Worch, 
testified that plaintiff did not participate in the negotiations 
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which resulted in the Worch lease; that he did not know 
plaintiff during the continuation of the transactions; and 
that he dealt only with Rosinski, Morganstern, Lubelle, 
Fred Neisner, Mr. Worch and Mr. Daily, representing the 
National Metropolitan Bank; and that in his dealings with 
all of these people, plaintiff’s name was never mentioned 
as broker in connection with the deal; (J. A. 97) and that 
the commission resulting from the Worch lease was paid 
one-half to Rosinski and one-half to Morganstem (J. A. 
98.) 

The witness Edmund C. Wallis testified that he par¬ 
ticipated in the negotiations resulting in the Wallis lease 
with Neisner Bros.; that he was the key man in the situa¬ 
tion; that he worked out an arrangement whereby the 
remaindermen under the will would get an income during 
the life of the widow and thereby made the Wallis lease 
possible; that he knows plaintiff and has known him a 
long time; that during all of the negotiations he never 
knew plaintiff to be in the transaction; that his name was 
never mentioned by Fred Neisner or Rosinski or Morgan- 
stern or anyone else that he talked with; that plaintiff did 
not participate in the negotiations and he never saw hinft 
and that plaintiff never wrote him. (J. A. 102.) 

The witness Jesse A. McKeever testified that he was 
formerly associated with plaintiff under a partnership 
arrangement; that the partnership was formed in 1939 or 
1940; that he was not familiar with the letter written on 
the partnership stationery by plaintiff under date of March 
29, 1943 to Neisner Bros. (Pi’s Ex. 108, J. A. 217); that 
he had no knowledge of the Neisner Bros, lease matter in 
March, 1943; that during the time that plaintiff was asso¬ 
ciated with him as a partner, he was not aware of the fact 
that plaintiff had an alleged claim against Rosinski arising 
out of the Neisner leases; that the first he heard of the 
deal was a few days after it came out in the newspapers 
and that plaintiff called him in his office and said, “Here 
is a deal I will take you in on”; that he presumed that 
what plaintiff meant was “that it was a deal that was not 
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covered by cmr contract”, and that they did have a 
contract covering the partnership agreement. (J. A. 93-5.) 

There was received in evidence an agreement of part¬ 
nership between plaintiff and witness McKeever dated 
July 30, 1940, Paragraph 9 of which reads in part as 
follows: 

“* # * It is agreed, however, that the party of the 
first part (plaintiff) shall be entitled to exclude from 
the consideration hereof any commissions, gains,' or 
profits that he may receive by reason of the sale of 
the Commercial National Bank Building * • * . The 
party of the second part (McKeever) is entitled to 
exempt from this partnership agreement any com¬ 
missions or profits by reason of any transactions 
that he may have known as the Swift, Daly, Brody, 
Thomas or Dunovick loans or the Sherwood Oil Trans¬ 
action on Blair Road in the District of Columbia.” 

(Dft’s Ex. 228, J. A. 328-9) 

The witness Roger P. Hollingsworth testified that he 
was Trust Officer of the National Metropolitan bank; that 
the bank is “co-trustee owner” of the Wallis property; 
that he actively participated in the negotiations for the 
Neisner lease; that the brokers he dealt with were Rosinski 
and Morganstern; that he did not deal with any other 
brokers in connection with the Neisner matter; that he did 
not know plaintiff in the transaction at all; and that he did 
not receive any correspondence from plaintiff in connection 
with the Neisner lease, (J. A. 82); and that the commission 
was being paid one-half to Rosinski and the other half to 
Morganstern (J. A. 84). 

The District Court permitted plaintiff to testify that 
he had a dealing with Rosinski in 1936; that he had a 
listing for a warehouse belonging to the Hecht Company; 
that he had a sign on the property; that Rosinski tele¬ 
phoned him and said that he saw plaintiff’s sign on the 
property for sale or lease, (J. A. 51); that he and Rosinski 
worked together on the deal (J. A. 52); that no lease was 
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consummated but a suit was brought against the Hecht 
Company by plaintiff and that Rosinski testified as a wit¬ 
ness for plaintiff. The District Court permitted counsel for 
plaintiff to read into evidence certain of the testimony 
given by Rosinski, in which in answer to an inquiry as 
to what interest he had in the action, Rosinski testified, 
“I have this interest. I think I was associated more or 
less as a salesman for Mr. Whiteford in negotiating a 
possible leasing of The Hecht Company warehouse to the 
United States Government as a result of which I was to 
receive one-half of the commission which Mr. Whiteford 
received. J. A. 56.) 

The District Court also permitted plaintiff to testify 
that in 1941 he had a dealing with Rosinski on a property 
located at 1355 New York Avenue, N. E. (J. A. 42-3); 
that his firm of McKeever and Whiteford had a listing of 
the property; that Rosinski telephoned him and said that 
he had noticed that the property was for rent and “would 
we cooperate with him as to the equal division of commis¬ 
sion,’ ’ and that he told Rosinski, “Why, yes, if you can find 
a tenant”; that thereafter Rosinski produced a tenant and 
the property was leased and there was received in evidence 
as Plaintiff’s Exhibit 105 (J. A. 216), a letter from 
McKeever and Whiteford addressed to Rosinski transmit¬ 
ting to him one-half of the commission enuring from the 
deal. 

Just prior to the concluding of the leases, Fred Neisner 
wrote to Rosinski on May 25,1945 (Pi’s Ex. 138, J. A. 219), 
stating that he had been informed that Worch would like 
a letter stating that the property had not been submitted 
to Neisner Bros, by anyone except Rosinski and Morgan- 
stern, but that in looking back over his correspondence 
he found that in January, 1939, the properties had been 
offered by plaintiff. He sent Rosinski a copy of plaintiff’s 
original letter of January 25, 1939 (Pi’s Ex. 47) and stated 
as follows: 

“As I remember it, at the time we dealt on this fo r 
several months and then dropped it because we felt 
we would not oe interested in it wTinout the F Street 
frontage. 
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Several years ago we received another letter from 
Mr. Whiteford (Pi’s Ex. 108, J. A. 217), a copy of 
which is enclosed.” I 

On June 5, 1945, Rosinski replied to Fred Neisner’s 
letter of May 25, 1939, and he states in part: 

“I have checked my file to find that in January 
1939, I did give some information to Mr. Whiteford 
about the property with reference however, to another 
organization who was then interested in locating in 
Washington. I had no knowledge of the fact that Mr. 
Whiteford also presented the property to you .” i (Pi’s 
Ex. 139, J. A. 220, 221.) i 

Rosinski forwarded a copy of his letter of June 5, 1945 
to Fred Neisner to Morganstern. One June 7, 1945, Mor- 
ganstern wrote to Rosinski, stating: 

“Looking over my old correspondence I find that on 
May 2, 1935, I offered the Wallis property to Mr. 
Neisner through your office and if you will dig back 
that far in your correspondence, you will find quite 
a few letters between us on that subject and on Novem¬ 
ber 12, 1935, you wrote to me regarding the Worch 
property. Since that time, there has been a more 
or less continuous stream of correspondence on the 
subject of the leasing of both of these properties.” 
(Pi’s Ex. 140, J. A. 221-2.) 

On June 12, 1945, Rosinski wrote Morganstern as fol¬ 
lows: 

“I checked my files and also found correspondence 
as far back as May of 1935. Some time ago Mr. White¬ 
ford and I worked together on this property with the 
W. T. Grant Company. Apparently he at that time 
also submitted it to Mr. Neisner as he probably did 
to other chains, but entirely without my knowledge. 

This fact is borne out by the correspondence between 
yourself and my office which took place at the same time 
that Mr. Whiteford submitted the property to Mr. 
Neisner. I can see no reason why he should participate 
in any commissions on our deal if only for the reason 
that he did nothing on it except write the last letter 
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which I understand was dated in 1943 .” (Pi’s Ex. 141, 
J. A. 222-3.) (Italics supplied.) 

The District Court denied defendant’s motion for a 
directed verdict made at the close of plaintiff’s case, with 
leave to renew it at the end of all the evidence. (J. A. 
90, 91.) The District Court also denied the motion when 
it was renewed upon the conclusion of the case. (J. A. 
106.) The case then was submitted to the jury on both 
counts and they returned a verdict, not for one-half amount¬ 
ing to $37,500 as plaintiff claimed, but for “one-half of 
Mr. Rosinski’s commission” or the sum of $18,750. (J. A. 
106.) 

STATEMENT OF POINTS 

1. Plaintiff failed to establish either an express or an 
implied agreement between him and Rosinski whereby they 
were to cooperate in the leasing of the Wallis and Worch 
properties to Neisner Bros, on the basis of equal division 
of commission. 

2. Plaintiff failed to establish that the agreement in 
June 1938 between plaintiff and Rosinski whereby they 
cooperated in an attempt to lease the Wallis and Worch 
properties to W. T. Grant & Company was thereafter ex¬ 
tended to or made applicable to any negotiations conducted 
by plaintiff or Rosinski in respect of the leasing of said 
properties to Neisner Bros. 

3. There is no corroboration of the alleged oral agree¬ 
ment in March 1939 between plaintiff and Rosinski that they 
were to cooperate in the leasing of the Wallis and Worch 
properties to Neisner Bros. 

4. There is no corroboration of the alleged oral agree¬ 
ment in the Spring of 1939 and in July 1940 that Rosinski 
would conduct all future negotiations with Neisner Bros, 
for and on behalf of plaintiff and himself. 

5. The judgment is founded on the uncorroborated testi¬ 
mony of plaintiff and is contrary to Public Law No. 745. 
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6. Even if there was an agreement between plaintiff 
and Rosinski whereby they were to cooperate in leasing the 
Wallis and Worch properties to Neisner Bros., neverthe¬ 
less, plaintiff abandoned his efforts. 

7. The District Court erred in denying defendant’s 
motion for a directed verdict. 


STATUTES INVOLVED 


Public Law 745—80th Congress, which provides in part: 


“Testimony of Surviving Party. — In any civil ac ¬ 
tion against a person who, from any cause, is legally 
incapable bf testifying, or against the committee, 
trustee, executor, administrator, heir, legatee, devisee, 


assignee, or other representative of a deceased perso n 
or of the person so incapable ol J testifying* no, iudg - 
ment or decree shall be rendered in favor of the 


ItHWWfiff miViWMrtifklti 'MilTTIiliTTCirfh fZ? wMa i 




alics supplied.) 


SUMMARY OF ARGUMENT 
I 

The Judgment Was Founded On Plaintiff’s Uncorroborated 
Testimony And Is Contrary To Public Law 745 

Rosinski and Morganstern, jointly or in cooperation with 
each other, commenced negotiations with Neisner Bros, for 
the leasing of the Wallis and Worch properties in 1935 and 
from time to time carried on negotiations in respect thereto 
until June 19, 1945 when the leases were consummated. 
In June 1938 plaintiff and Rosinski likewise submitted^ 
the identical properties to Grant and cooperated with a^ 
view of trying to interest them in a lease but were un-I 
successful. j 

Plaintiff claims that he made an oral agreement with 
Rosinski in June 1938, whereby they would cooperate in 
leasing the properties to Grant on the basis of equal 
division of commission; and that this working agreement 
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was expanded to include negotiations with Neisner Bros., 
which were commenced by plaintiff on January 25, 1939. 
Plaintiff states that although he did not at first apprise 
Rosinski of his submission of the properties to Neisner 
Bros., he nevertheless did inform him on March 17, 1939; 
and that Rosinski orally agreed to and did “ cooperate ” 
with him in writing one letter for transmittal to Neisner 
Bros, on that date. 

Plaintiff’s efforts to interest Neisner Bros, proved fruit¬ 
less, and admittedly he did not participate in any further 
negotiations with Neisner Bros, from and after April 19, 
1939. He says, however, that he was lulled into a sense of 
false security by virtue of another oral agreement made 
with Rosinski in the spring of 1939 or July 1940, whereby 
Rosinski was to renew negotiations with Neisner Bros, at 
the opportune moment and that Rosinski did renew nego¬ 
tiations in 1944 and 1945 and was successful in consum¬ 
mating the leases. 

Under the applicable statute it was necessary, therefore, 
for plaintiff to corroborate, first, his alleged oral agree¬ 
ment with Rosinski in June, 1938; second, his alleged oral 
agreement with Rosinski in March 1939; and third and 
possibly most important of all, his alleged oral agreement 
with Rosinski in the spring of 1939 or July 1940. 

However, there is an utter lack of corroboration of these 
three oral agreements and in particular the latter one, 
upon which plaintiff’s right to recover essentially depends. 
He made absolutely no attempt to corroborate it; and its 
existence is made to depend solely upon his credibility. 
Such is not permissible under the statute. The judgment 
therefore, being founded wholly upon plaintiff’s uncorrob¬ 
orated testimony, cannot be permitted to stand. 
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n 

Even if There Was An Agreement Between Plaintiff and 
Rosinski to Cooperate in The Leasing of the Properties 
to Neisner Bros., Nevertheless Plaintiff Abandoned His 
Efforts. 

Under the issues made by the pleadings, the burden was 
upon plaintiff to establish that he “cooperated” with 
Rosinski in the negotiation of the Wallis and Worch leases 
with Neisner Bros. At best he was only in “cooperation” 
with Rosinski in respect of the Neisner matter for a period 
of relatively short duration, since according to his own 
testimony he and Rosinski only “cooperated” in the writ¬ 
ing of one letter on March 17,1939, which was written after 
plaintiff, without authority so to do, had submitted the 
properties to Neisner Bros, and they had been rejected 
for the same reason they had theretofore been rejected 
when they had been submitted by Rosinski and Morgan- 
stern. 

But plaintiff attempted to excuse his total absence of 
any activity from April 19, 1939 until June 19, 1945, or 
for a period of six years, by saying that he had an oral 
agreement with Rosinski that Rosinski would conduct the 
future negotiations with Neisner Bros, and that by virtue 
thereof he suspended his activity. He offered absolutely 
no corroboration of this alleged oral agreement. This is 
the very crux of plaintiff’s case. On this all-embracing 
issue the existence or non-existence of such alleged oral 
agreement cannot be made to depend solely on plaintiff’s 
credibility. Corroboration is required under the statute 
but it does not exist here. In truth and in fact, plaintiff 
abandoned his efforts on April 19, 1939, since he wrote no 
further letters and did not communicate with any of the 
Neisner officials or in any other way pursue the matter. 
Since there was an abandonment in fact, this precludes a 
recovery in law. 
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EEL 

The Court Erred in Denying Defendant’s Motion for 

Directed Verdict 

In view of the fact that there was no corroboration as 
required under the statute, there was nothing for the 
jury to pass upon. The court, therefore, should have 
granted defendant’s motion for a directed verdict or there¬ 
after should have granted the motion for a judgment. 
Essentially, plaintiff’s right to recover was made to depend 
solely upon his credibility. This is not permissible as the 
statute requires corroboration. The Court, therefore, 
should have granted defendant’s motion so that the result 
would have been 11 saved from the mischance of speculation 
over legally unfounded claims.” 

ARGUMENT 

I 

The Judgment Was Founded On Plaintiff’s Uncorroborated 
Testimony And Is Contrary To Public Law 745 
(Points 1 to 5 Inclusive) 

Subsequent to the death of Rosinski, and during the 
pendency of this action, Congress enacted Public Law 745, 
approved June 24, 1948, which amended Section 14-302, 
1940 D. C. Code. 

The purpose of the amendment was to permit a party 
capable under the law to testify when one of the original 
parties to a contract or transaction has, since the date 
thereof, become legally incapable of testifying or in other 
words, to remove disqualification. 

Congress recognized, however, that in making this re¬ 
moval of disqualification, and especially in the case of a 
survivor of a transaction, there should be some compen¬ 
sating advantage. Hence, in order to meet the situation 
that might arise in consequence of the removal of the dis¬ 
qualification, they added the protective or qualifying clause 
that: 
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“* * * no judgment or decree shall be rendered in 
favor of the plaintiff founded on the uncorroborated 
testimony of the plaintiff, * * (Italics supplied.) 

Insofar as counsel is advised, this is the first case that 
was tried under the amended statute. Neither has this 
Court had prior occasion to interpret the new statute^ The 
case, therefore, is one of first impression. 

Under the allegations of the Fourth Amended Complaint, 
it was obligatory upon plaintiff to show that in June 1938 
he made an oral agreement with Rosinski whereby they 
were to act as co-brokers in finding some suitable tenant 
for the Wallis and Worch properties; that they worked 
together first on the Grant deal and second on the Neisner 
deal, and that their joint efforts resulted in the execution 
of the leases in question. 

But plaintiff offered no testimony that he had any such 
general agreement with Rosinski. On the contrary his 
testimony is strictly limited to an alleged oral agreement 
whereby the two brokers were to attempt to lease the Wallis 
and Worch properties to Grant and if successful they were 
to divide the commission equally. However, in attempting 
to project the oral agreement allegedly made in the Grant 
matter into the Neisner matter, plaintiff testified that in 
January, 1939, he submitted the Wallis and Worch proper¬ 
ties to Neisner Bros., orally advised Rosinski of this fact 
some six weeks later and that Rosinski stated that “It 
looks like we have something” and orally agreed to work 
with him in composing one letter to be sent to Neisner 
Bros. 

Admittedly, after Neisner Bros, rejected plaintiff’s sub¬ 
mission of the Wallis and Worch properties for the same 
reason they had theretofore rejected them when offered 
by Rosinski and Morganstern, plaintiff did not participate 
in the negotiations further, or from and after April 19, 
1939. Hence, plaintiff, in order to show that he had not 
abandoned his efforts, but was still “cooperating” testified 
that in 1939 and again in 1940 he had another oral agree¬ 
ment with Rosinski whereby Rosinski was to “carry the 
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ball” and renew negotiations with Neisner at the opportune 
time; and that Rosinski did renew them in 1944 and 1945 
and concluded the leases in question. 

Thus, it will be seen that plaintiff’s whole case is bot¬ 
tomed on his alleged oral agreement in June, 1938 , his 
alleged oral agreement with Rosinski in March, 1939 , and 
his alleged oral agreements with Rosinski in 1939 and in 
1940. Here then are the matters to be corroborated. Be¬ 
fore analyzing the evidence in greater detail, let us first 
review the applicable authorities. 

In its prior decisions this Court has had occasion to 
define “corroboration” and to determine when it did or 
did not exist in other situations. 

In Associated General Contractors v. Cardillo, 106 F.(2d) 
327, 70 U.S. App. D. C. 303, this Court in holding that the 
Deputy Commissioner’s finding that the declarations of 
a deceased employee as to the injury were “corrorbated” 
within the meaning of the Longshoremen’s Act, said: 

“ ‘The further definition of the term “corrobora¬ 
tion by detailed rule of the law, is unwise and im¬ 
practical.’ 4 Wigmore, Evidence, §2062. Whatever 
tends to make a story substantially more creditable 
or probable corroborates it.” 

In Mathieson Alkali Works v. Crowley, 138 F(2d) 281, 
282, 78 App. D. C. 163, a patent interference proceeding, 
this court in holding that the testimony of Cunningham’s 
superior officer based upon conversations with Cunningham 
and upon notebook entries and reports prepared by Cun¬ 
ningham, was not corroboration of Cunningham’s claim of 
reduction to practice, said: 

“ * • • Corroboration is not a fixed quantity. It 
varies with respect both to the evidence which consti¬ 
tutes it and the evidence which it is designed to corrob¬ 
orate. * * •” (Citing Gildersleeve v. Atkinson, 6 N.M. 
250, 27, P. 477.) 

In Miessner v. Hoschke, 131 F. (2d) 865, 76 U.S. App. 
D.C. 343, another patent interference proceeding, this Court 
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cites with approval the case of Collins v. Olsen (102 F.(2d) 
828), where the court said: 

‘We must conclude that statements in reports by 
Olsen no matter how clear, as to what he used, what 
he did and what the results were, cannot be accepted 
as proof of reduction to practice, unless fully cor¬ 
roborated * * * . While they constitute good evidence 
of conception, they are self-serving on the question of 
reduction to practice. * * * ” (Italics supplied.) 

The section of Public Law 745 with which we are here 
concerned is based on the statute of Virginia. (Report of 
Special Committee, Vol. XIV, No. 3, the Journal of the 
Bar Association of the District of Columbia, March 1947.) 

More specifically, the above language was lifted bodily 
from the Virginia Statute (Sec. 6209) adopted in 1919. The 
Virginia statute in turn was taken from that of New Mex¬ 
ico. See Robertson’s Ex’R. v. A.C.R. Co., 129 Va. 494, 
106 S.E. 521; Burton’s Ex’R. v. Manson, 142 Va. 500, 129 
S.E. 142. 

We shall therefore first discuss the New Mexico cases. 
In the leading case of Gildersleeve v. Atkinson, 6 N. M. 
250; 27 P 477, cited by this Court in Mathieson Alkali v. 
Crowley, supra, the court said: 

(Page 478:) 

“Sec. 2082, Comp. Laws 1884, provides that no ver¬ 
dict, judgment, or decision shall be obtained on such 
evidence unless it ‘is corroborated by some other ma¬ 
terial evidence.’ When then, is material corroborating 
evidence ? The term ‘ corroborating evidence, ’ as found 
in the books, is used in two distinct senses, —the one 
general; the other special or technical. * * * In the spe¬ 
cial or technical sense of corroborating evidence, upon 
the other hand, we are dealing with a substantive 
quantum of evidence without which the case of the 
party who is compelled to produce it must inevitably 
fail. Its materiality goes to the very core of the case. 
* • # . The witness may be strictly honest, yet his tes¬ 
timony is insufficient, unless corroborated. The corrob- 
rating testimony gives vitality to the evidence to be 
corroborated. * * *. The rule then, as to corroborating 
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evidence, as applicable to this case, and those similar 
to it, must be deduced from cases which deal with spe¬ 
cial or technical corroborative evidence. • • • Keeping 
in mind the requirements of the statute above cited, that 
the evidence must be “some other material evidence,’’ 
the rule fairly deducible from the adjudged cases may 
be thus announced: Corroborating evidence is such evi¬ 
dence as tends, in some degree of its own strength 
and independently, to support some essential allegation 
or issue raised by the pleadings testified to by the wit¬ 
nesses whose evidence is sought to be corroborated, 
which allegation or issue, if unsupported, would be 
fatal to the case; without aid of any other evidence, 
exhibit its corroborative character by pointing with 
reasonable certainty to the allegation or issue which 
it supports. * * * (Italics supplied.) 

In re Car doner's Estate, 27 N.M. 105, 196 P. 327, there 
was an action by an attorney for a retainer of $3,500 alleged 
to have been agreed to by the decedent in her lifetime. He 
offered as corroboration a power of attorney executed by 
decedent, giving him power to prosecute the legal business 
contemplated between the parties. The court said in part: 

(Page 106:) 

“This power of attorney is evidence of the appoint¬ 
ment of appellee as the attorney of the decedent, but 
in it nowhere is mentioned anything concerning the 
amount of compensation to be received by him, or the 
time and manner of payment thereof. This clearly is 
not corroboration of the fact that there was an agreed 
retainer of $3,500. Appellee also relies upon a letter 
written by himself to the decedent, in which he asks 
her to send $1,000, together with another small item for 
expenses, which he would apply partly on expenses 
and partly on retainer. To this letter, the decedent 
replied, stating that she was, in accordance with his 
request, mailing him a check for the amount requested. 
The most that can be said for these two letters is that 
the decedent recognized the justice of a claim for a 
retainer, but it makes no mention of the retainer, 
and fails to reach the point at issue so as to corrobo¬ 
rate the testimony of the appellee.” 


• • • 
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(Page 111) 

“The corroboration required is not the general cor¬ 
roboration of the witness as to his credibility but it is 
some form of evidence which tends, in and of itself, to 
establish the essential facts necessary to a recovery. 
* * * But in the case at bar not a single word of testi¬ 
mony and not a single line of written evidence reaches 
the essential point necessary for the plaintiff to recover, 
namely did the decedent contract with him for a re¬ 
tainer of $3,500.” (Italics supplied.) 


In National Rubber Supply Co. v. Olqson Ex’r., 20 N.M. 

624, 151 Pac. 694, the court said: (Page 628) 

“The only evidence relied upon for corroboration 
is a notation in a bill of sale: ‘Ship January 1st.’ 
This, appellee contends, satisfies the statute and justi¬ 
fies a recovery, in that it shows that deceased was not 
to receive the goods until after the date named. As 
we view the language, however, it is reasonably sus¬ 
ceptible of the construction that appellee had sold to 
the deceased the tires in question and the memoran¬ 
dum as to the date of shipment simply indicated the 
time when the order was to he filled.’’ 


(Page 629) 

“ * * * We have been unable to find another similar 
statute in any of the other states. Sec. 10, Chap. 73, 
Rev. St. Ontario, * * # appears to be almost identical. 
In the case of Tucker v. McMahon, 11 Ont. 718, the 
court said: ‘ In Finch v. Finch, 23 Ch. D. 2617, Lindley 
said: Evidence which is consistent with two views 

does not seem to me to be corroborative of either. 

• * •> )> 


“The contents of this memorandum are just as 
consistent with the theory that title should pass im¬ 
mediately upon the receipt of the goods by the de¬ 
ceased as that title should not pass until some prior 
condition had been performed by the purchaser.” 
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(Page 630) 

“To permit a witness, who prepared the memoran¬ 
dum to so construe it as to give it effect as a condi¬ 
tional sale only, would be to absolutely disregard the 
provisions of the statute. In order to satisfy the 
statute, the corroborating evidence must be such ns 
would, standing alone and unsupported by the evidence 
of the claimant, tend to prove the essential allegation 
or issues raised by the pleadings.” (Italics supplied.) 

In Gillespie v. O'Neil, 38 N.M. 141, 28 P. (2d) 1040, there 
was an action in replevin by the administrator to recover 
cattle allegedly owned by an intestate. The court said: 

(Page 144) 

“Ownership was the very matter in controversy, the 
all embracing issue * * * . Neither plaintiff nor 
defendent could jump over the facts and testify to 
the conclusion. * * * It is not so much appellee's claim 
of ownership for which corroboration is to be sought. 
If it is his testimony as to ‘matters' which, if true y 
go to establish the claim. Those matters are that his 
mother’s stock died or was sold and that he supplied 
their place from his own stock, but in doing so kept 
title in himself.” 

“Admitting the fact relied on by appellant, that 
the decedent had owned cattle and brought them with 
her, he sought to overcome it by showing two affirma¬ 
tive facts, both matters occurring before the death of 
the intestate. Here was the matter to be corrobo¬ 
rated.” 

“Neither appellee’s long possession, management, 
and control, nor his ownership of the brand, is cor¬ 
roboration of his testimony. Moreover, those facts 
are consistent with either theory of ownership put 
forward; and as consistent with the facts asserted and 
relied upon by apellee; hence corroboration of nei¬ 
ther.” (Italics supplied.) 

Let us now consider the Virginia cases. In Burton's 
Executor v. Manson, 142 Va. 500, 129 S.E. 142, the Court, 
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after citing National Rubber Co. v. Oleson, supra, and 
Re Cardoner’s Estate, supra, then states: 

(Page 508) 

“The cases cited correctly state the quality of the 
evidence to be received. It must be corroborative in 
the sense indicated in order to be admissible but there 
must also be sufficient of this evidence to corroborate. 
There must be quality as well as quantity. The diffi¬ 
cult question to answer is, when is there sufficient evi¬ 
dence of the right quality to amount to corroboration? 
Clearly, it is not necessary that the corroborative evi¬ 
dence should of itself be sufficient to support a verdict, 
for then there would be no need for the testimony 
sought to be corroborated.’’ 

# • • # 

(Page 510) 

“His testimony as a whole was inconsistent and 
contradictory. * * * If the testimony of the witness was 
contradictory, and this is not disputed, what belief of 
the jury was to be confirmed and strengthened?” 
(Italics supplied.) 

In Varner v. White, 149 Va. 177, 140 S.E. 128, the Court 
said: 

(Page 185) 

“Corroborating evidence is such evidence as tends 
to confirm, and strengthen the testimony of the witness 
sought to be corroborated—that is, such as tends to 
show the truth of the probability of the truth. * * * 
while no hard and fast rule can be laid down on the 
subject, there must be sufficient to justify the belief 
that the witness sought to be corroborated has testified 
to the truth. Such corroborating evidence, however, 
must not have emanated from the mouth of the witness 
sought to be corroborated, nor be dependent wholly 
upon his credibility. It must be other evidence which 
adds to, strengthens and corroborates his testimony.” 
(Italics supplied.) 
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In Ratliff v. Jewell, 153 Va. 315, 149 S.E. 408, the court 
said. 


(Page 326) 

“If the testimony to be corroborated is inconsistent 
and contradictory, then to speak of corroboration at 
all would be a solecism.” (Italics supplied.) 

In Doughty v. Thornton, 151 Va. 785, 791, 145 S.E. 249, 
the court said: 

(Page 791) 

“Harvey Thornton testified that Hargis stated to 
him ‘that they would be well paid for taking care of 
him when he died.’ Elizabeth Thornton’s recollection 
is that he said ‘If you will come and look out for me 
you will be paid.’ No other person heard their con¬ 
versation, and while there is abundant evidence that 
the plaintiff left their home and lived with, and cared 
for the decedent until his death, it is doubtful if this 
point can be said to corroborate the express promise 
* * * to pay for the service. This act on their part 
was equally consistent with their change of domicile 
under an express promise not to receive any compen¬ 
sation. It does not, we think, tend of its own strength 
and independently to support the essential position 
taken by plaintiffs * * (Italics supplied.) 

In Krikorian v. Dailey, 171 Va. 16,197 S.E. 442, the court 
said: 

(Page 31) 

“The statute only requires that ‘there should be such 
corroboration os' would confirm and strengthen the be¬ 
lief of the jury in the testimony’ of such adverse wit¬ 
ness. * • * When one is testifying as to transactions 
had with another who is incapable of testifying, the ne¬ 
cessities for corroboration are greater then, when, in 
such a suit he undertakes to testify to matters which 
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may ultimately affect that estate but which are not di¬ 
rectly connected with decedent. * * * (Italics suplied.) 

In Trevillion v. Bullock, 185 Va. 958, 40 S.E.(2d) 920, 
the court said: j 

(Page 963) 

“This is one of those cases to which this court had 
reference when it indicated in Ratliff v. Jewell, 153 
Va. 315, 149 S.E. 409, that where the narrative to be 
corroborated runs counter to common experience more 
is required to corroborate it than where it is in line 
with common experience. In the case referred to, at 
page 326, we said: ‘Its character and amount must 
measurably be gauged by the facts sought to be estab¬ 
lished. A narrative which runs counter to common 
experience should be buttressed to an extent not neces¬ 
sary were it fair upon its face . • • * (Italics sup¬ 
plied.) 

In the light of the foregoing decisions, let us now review 
the evidence adduced on behalf of plaintiff. The first vital 
issue which had to be corroborated by plaintiff is the 
alleged oral agreement with Rosinski in June, 1938. On 
direct examination, plaintiff testified that he went to see 
Rosinski in June, 1938 and the following occurred: 

! 

“ • * # And I went into his office and I said ‘Carl, I 
have been working on W. T. Grant & Company for a 
number of years, submitting them locations/ and he 
said, ‘Who hasn’t?’ He said, ‘So have I, and many of 
them.’ I said, ‘Yes, I am quite sure, but what I have 
in mind, I have been corresponding with them recently, 
and you may have been, but I have submitted them a 
number of locations, and if you want to talk about 
it and want to go in with me to see if we could lease 
them something, I would like to discuss it with youi’ 

“Well, he said, ‘Guy, I am glad you came in, be¬ 
cause it does so happen that I have an outstanding 
location, and while I have submitted them various 
properties in years past, I will be glad to go in with 
you,’ and I said, ‘On what basis, Carl, the usual—’ 
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4 ‘He said, ‘Guy, I am willing to cooperate with you 
on the usual basis of equal division between brokers.’ 

“I said, ‘All right carl. * # • ” 

(J. A. 21-22.) 

Contrast this with the witness’ version of the same al¬ 
leged conference as given on cross examination as follows: 

“ * * * I went in and said: 

‘Carl, I have been submitting Grant sites to try to 
bring them to Washington.’ 

He says, ‘Who hasn’t?’ 

He said, ‘I have been submitting them sites.’ 

I said, ‘Well, I presumed you were.’ 

‘The books were open to anyone, but,’ I said, ‘re¬ 
cently I submitted them so and so’ and named a num¬ 
ber of sites, ‘but I have not found what they want, 
apparently, much to my disappointment. I thought 
I would come in and see what you had.’ 

He said, ‘I am glad you came in. I have got the site 
at 12th and G Streets. There is a possibility of assem¬ 
bly on it.’ 

1 said, ‘I am glad you mentioned that. I had 
thought of that. I wanted to see if you would mention 
that, and see what others you had.’ 

He gave me a rough synopsis of it and said, ‘I will 
put it in letter form later.’ 

When I said, ‘I have not found any site that suits 
them, be frank and say whether you want to go in with 
me on equal division of commission as cooperating 
broker?’ 

He said, ‘Yes, like we did in the Hecht deal.’ 

• • • * 

Q. Did the conversation with respect to equal divi¬ 
sion of commission occur before or after you had dis¬ 
cussed the Grant Company and the site, 12th and G? 
A. I couldn’t possibly establish that. 

Q. Beg pardon? A. I couldn’t possibly say. 

Q. Well, in your recollection of the conversation 
that you have just given us, you appreciate the fact, 
do you not, that in chronology you have told us about 
the property site and now you have told us about 
the commission agreement? A. Mr. Earnest, that 
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was nine or ten years ago. 1 can’t give the order* 
or anything like that. 

Q. My question is, do you appreciate the fact that 
in your present narration of it you have just told us 
first about the discussion of Grant as a prospective 
client and the properties and thereafter you have told 
us about the agreement? 

Have you not so testified in that order? A. 1 don’t 
know the order noiv, that I have testified in. 

Q. Your recollection won’t show it? A. I can give 
you the framework of the conversation at this time 
after ten years. I know the general agreement. I can’t 
put it in quotation marks. 

Q. Mr. Whiteford, on December 2, when you had 
that conversation -with respect to the agreement which 
vou have just testified to, you said, reading from page 
17: 

‘Mr. Rosinski said: “Guy, I am willing to cooperate 
with you on the usual basis of equal division between 
brokers.” j 

‘I said, “All right, Carl; then what have you in 
mind?” 

‘He said, “I have the 12th and G Streets Wallis and 
Worch property.” ’ 

Now, what did Mr. Rosinski say? 

Did he say, ‘I am willing to cooperate with you in 
the usual basis of 50-50, like we did in the Hecht deal ? 

Or did he say, ‘I am willing to cooperate with you 
on the equal division between brokers V A. I am 
sorry, I don’t have your great mind to repeat that 
word for word. You have an orderly mind. 

Mr. Earnest: I move to strike that. 

The Court: Strike that. 

By Mr. Earnest: 

Q. Can you tell us what he did say? A. I have 
told. I have told there and here. If they are at vari¬ 
ance you will have to get it apart. I don’t know. 

Q. You don’t know what he said? A. I repeat the 
testimony I said. You will have to make out the dif¬ 
ference of them, or explain the difference to the jury t 
if there is one. That is your privilege.” 

(J. A. 69-72j) 
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In any event, plaintiff, on the basis of this inconsistent 
and contradictory testimony and in the face of the solemn 
admission made on cross examination that he “did not 
know” what Rosinski had said in their original discussion 
of June 1938, contends that he had either an express or 
an implied contract with Rosinski, first, that they were to 
cooperate in an endeavor to effect a lease with Grant, and 
second, that the commission was to be equally divided 
between them. 

Is not plaintiffs testimony so contradictory and incon¬ 
sistent that to speak of corroboration at all “would be a 
solecism.” Ratliff v. Jewell, supra. If the testimony as a 
whole is inconsistent and contradictory what is there to 
“confirm and strengthen?” Burton’s Ex’r v. Manson, 
supra. 

But viewing the case in the most favorable light to plain¬ 
tiff what do his proofs establish ? Inasmuch as he attempted 
at least to testify as to an express agreement, this would 
clearly negate any implied agreement. An agreement to 
do what? An agreement to attempt to lease the properties 
generally f Not at all. At best, an agreement to attempt to 
interest Grant and Grant alone. The negotiations con¬ 
ducted by plaintiff and Rosinski with Grant, and the testi¬ 
mony of the Grant officials clearly indicate that plaintiff 
and Rosinski agreed in June 1938 to cooperate in the Grant 
matter. There plaintiff produced and represented the 
prospective tenant and Rosinski had made the assembly 
and represented the owners. Each, therefore, had some¬ 
thing to contribute. 

In Rosinski’s letter of July 18, 1940, to Grant (PPs Ex. 
103, J.A. 215) he states that in respect to the negotiations 
with Grant “I was in cooperation” with plaintiff. Hence, 
it would seem to be without dispute that there was an 
express agreement between plaintiff and Rosinski to coop¬ 
erate on a possible Grant deal. Obviously an express agree¬ 
ment and an implied agreement are mutually exclusive. 
There may be one or the other but not both. 
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But on what basis were plaintiff and Rosinski to cooper¬ 
ate? Plaintiff says on equal division of commission. 
How is his testimony corroborated? Admittedly not by any 
documentary evidence. The Hecht deal in 1936 ? Certainly 
not. Corroborating evidence “must not have emanated 
from the mouth of the witness sought to be corroborated. ,, 
Varner v. White, supra. 

What next? The 1355 New York Avenue deal in 1941. 
Obviously not. In the Hecht deal, Rosinski says he 
was acting as a salesman for plaintiff and was to be 
compensated by one-half of the commission; and in the 
1355 New York Avenue deal, plaintiff’s firm represented 
the owners and Rosinski represented or produced a tenant. 
Such is not the case here. Plaintiff did not produce or 
represent Neisner Bros., the prospective tenant, as he con- 
cededly did in the Grant deal. These prior dealings estab¬ 
lish nothing here since the relationship of the parties was 
different. 

What then? The testimony of the brokers relative to 
custom between cooperating brokers to divide commissions 
equally? Surely not in respect to an express contract. 
There was no occasion for it nor was it so submitted to the • 
jury. In the trial court’s instructions to the jury he said: 

“He (plaintiff) claims in the first place that he made 
an express * * * contract with Carl G. Rosinski under 
the terms of which he was to receive a half of the real 
estate commission * * *. (R. 701) So in this case you 
may consider the testimony of the plaintiff as to his 
oral agreement with the decedent, provided you find 
that there are facts which corroborate that testimony. 
(R. 701-2.) 

# # # * 

“Then there is another view, however, which you may 
consider and that is whether under all the circum¬ 
stances there was an implied agreement or understand¬ 
ing between the two that the proceeds of the commis¬ 
sion # * * should be divided between them. And there 
has been introduced evidence of a custom among the 
real estate dealers in the District of Columbia to the 
effect that whenever two agents cooperated in obtain- 
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ing a lease, then there would be an equal division of the 
fees between them.” (R 703) 

Can plaintiff logically urge that the testimony relative 
to custom and usage is corroborative of an implied con¬ 
tract? We submit not. How can there be any basis for 
an implied contract in the face of plaintiff’s testimony 
that there was an express contract covering the Grant deal 
which is admitted by Rosinski. 

On this basis therefore, it will be plainly seen that there 
is not a single word of testimony and not a single line of 
written evidence which reaches the essential point necessary 
for plaintiff to recover, namely, did Rosinski contract with 
him for an equal division of commission. Hence, it cannot 
be said that there is other evidence which adds to, strength¬ 
ens and corroborates plaintiff’s testimony. There is no 
other evidence, standing alone and unsupported by the 
evidence of plaintiff, which tends to establish any such 
division of commission. There is not present sufficient 
corroboration to justify the belief that plaintiff testified 
to the truth. 

Inasmuch as plaintiff’s alleged claim to participate in 
the commission resulting from the Neisner matter stems 
from the agreement which he says he made in connection 
with the Grant matter in June, 1938, and there is an utter 
lack of corroboration as required by the statute, it would 
seem clear that the judgment is founded on plaintiff’^ 
testimony alone and hence, cannot be permitted to stand. 
But let us pursue the matter further. 

The second critical issue which plaintiff was required 
to corroborate is the alleged oral understanding with Rosin¬ 
ski in March, 1939, and the subsequent oral conversations 
arising therefrom. Plaintiff testified that he commenced 
negotiations with Neisner Bros, on January 25, 1939, and 
negotiated with them for a period of approximately six 
weeks without apprising Rosinski of his activity; that 
around March 17, 1939, he showed Rosinski his file of cor¬ 
respondence and invited his attention to the fact that as 
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shown in his letter of January 25, 1939, Rosinski ^vas 
“associated with me in this deal.” (J.A. 31.) 

Plaintiff further testified that after reading the corre¬ 
spondence, Rosinski stated, “It looks like we have some¬ 
thing” and suggested that he draft a letter dealing with 
the separate owners and bring a new thought into the 
matter. Plaintiff offered as corroboration the unsigned 
letter on Rosinski’s letterhead dated March 17, 1939, and 
also the testimony of his former secretary and the type¬ 
writing experts with respect thereto. I 

Plaintiff further testified that he had his secretary copy 
the unsigned letter of Rosinski ’s dated March 17, 1939, 
and forward it to Neisner; that shortly before he received 
a letter from Neisner dated April 7, 1939, Rosinski called 
him to see if there had been any answer to plaintiff’s letter 
of March 17, 1939; that he called Rosinski several times 
and told him that he had not; that, therefore, upon receipt 
of the letter from Neisner dated April 7, 1939, he went 
down to Rosinski’s office and show’ed it to him; that Rosin¬ 
ski said he felt Neisner had “closed the door temporarily”; 
that there were some problems involved for Neisner and 
that he felt “we had better go easy on them”. 

Pla intiff would have it that the testimony of his fo rmer 
secretary and the two ex perts t ending to show that Rosinski 
dictated and furnished the unsigned letter of March 17, 
1939 to plaintiff, i s sufficient to corrobo rate an agreement 
between plaintiff and Rosinski that they would first, coop¬ 
erate on the Neisner matter and second, divide the com- 
mission e qyall v. ~ ~ 

This isolated document does not, however, of its own 
strength and independent of the testimony of plaintiff him¬ 
self, tend to support the position taken by plaintiff. While 
it may tend to show that plaintiff and Rosinski were, in 
the own words of plaintiff “associated in the Neisner deal”, 
at least for the purpose of writing one letter on March 17, 
1939, it does not show on what basis or for what period. 
Certain it is that it does not show that they were “cooper¬ 
ating” in the sense that plaintiff contends for. It does not 
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tend in anywise to corroborate the critical issue of division 
of commission. Plaintiff made no pretense of corroborat¬ 
ing the alleged oral discussion had with Rosinski in March, 
1939, other than by this one documentary piece of evi¬ 
dence. 

However, plaintiff himself offered a letter from Rosinski 
to Neisner dated June 5, 1945 (Pi’s Ex. 139, J.A. 220) in 
which Rosinski says that, “1 had no knowledge of the fact 
that Mr. Whiteford was presenting the property to you.” 

Plaintiff also offered Rosinski’s letter of June 12, 1945 
(Pi’s Ex. 141, J.A. 222) to Morganstern in which he stated 
that sometime ago he and plaintiff had worked together 
on the Wallis and Worch properties for Grant and that 
“apparently he at that time also submitted it to Mr. Neisner 
as he probably did to other chains, but entirely without my 
knowledge. This fact is borne out by the correspondence 
between yourself and my office which took place at the 
same time that Mr. Whiteford submitted the property to 
Mr. Neisner.” Obviously by this statement Rosinski had 
reference to his and Morganstern’s attempt to revive nego¬ 
tiations with Neisner on January 13, 1939. 

Thus plaintiff offered his own testimony that he did 
submit the properties to Neisner and thereafter apprised 
Rosinski of the fact. On the other hand, he offered the 
positive denial by Rosinski that he had no knowledge of 
plaintiff’s submission of the properties to Neisner and the 
positive denial by Rosinski that he cooperated with plaintiff 
in this respect. These denials were made prior to the con¬ 
summation of the lease and long prior to the assertion of 
any claim by plaintiff. Plaintiff’s proofs may, of course, 
be contradicted by his own testimony. Hiscox v. Jackson, 
127 F.(2d) 160, 75 App. D. C. 293. But this is the antithesis 
of corroboration. 

Not only this, but plaintiff’s testimony as to how and 
in what manner he submitted the properties to Neisner is 
most inconsistent and contradictory. Plaintiff freely testi¬ 
fied that when the properties were submitted to Neisner 
by his letter of January 25,1939, that he did not think that 


the owners “knew I had submitted it at all then.” (J.A. 
58.) In his deposition taken on October 6,1947, he testified 
just to the contrary, and that “the owners had full knowl¬ 
edge and consented for Carl G. Rosinski for whom I secured 
the site.” (J. A. 59.) In his deposition he testified further 
that “I submitted this site in conjunction with Carl G. 
Rosinski and he told me that they ( the owners) had full 
knowledge and consent.” However, at the trial he testified 
just to the contrary and stated that he submitted the prop¬ 
erties on January 25, 1939, without Rosinski’s knowledge 
and it was not until six weeks later that he showed his file to 
Rosinski. (J. A. 59.) 

Also bearing in mind that Rosinski and Morganstern had 
first submitted the identical properties to Neisner Bros, in 
1935 . carried on negotiations in respect thereto until Jan¬ 
uary 8 , 1937 ; and that Rosinski and Morganstern sought to 
revive these negotiations on Jrnuary 13 , 1939 , it is incred¬ 
ible to think that if plaintiff did apprise Rosinski of his 
submission of the properties to Neisner Bros, on January 
25, 1939, that Rosinski failed to advise plaintiff of his 
voluminous prior correspondence and the difficulties which 
he had encountered and, in particular, that Neisner had 
already rejected the properties for the same reason that 
they rejected them when submitted by plaintiff, and that 
he had endeavored to renew the negotiations with Neisner 
Bros, just twelve days before plaintiff’s first letter of 
January 25, 1939, or on January 13 , 1939 . All the more 
incredible is the fact that Rosinski would agree to give 
plaintiff half of the commission, if any, when he was already 
obligated to give a half to Morganstern. The net result 
would have been that Rosinski would get nothing for his 
efforts. 

Thus the narrative sought to be corroborated is not “fair 
on its face” and “runs counter to common experience.? 
As the court clearly said in Trevillion v. Bullock, supra, 
where the narrative to be corroborated runs counter to 
common experience, more is required to corroborate than 
where it is in line with common experience. j 
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But assuming the authenticity of the unsigned letter of 
March 17, 1939, and that it together with custom among 
real estate brokers to divide commission where they “co¬ 
operate’ ’ is sufficient corroboration of an agreement, still 
does it spell out anything more? Is it indicative of any¬ 
thing other than one attempt by one letter to consummate 
a deal which ended in failure. So considered, plaintiff has 
no claim. 

Also the corroborating evidence offered is certainly as 
consistent with the theory that Rosinski, having already 
submitted the properties to Neisner and being confronted 
with a rejection because of difference in possession dates 
of the adjacent properties and inability to secure an F 
Street frontage, and having noted (as plaintiff testified) 
that in the Neisner letter of February 2, 1939, it rejected 
the properties for the same reason, merely afforded White- 
ford an opportunity for a reasonable time and on some 
basis of compensation other than equal division, to see 
whether he could overcome the obstacles which he and 
Morganstern had encountered as it is with the most favor¬ 
able position which plaintiff contends for. Evidence which 
is consistent with either of two views is not corroborative 
of either. National Rubber Supply Co. v. Oleson Ez’r., 
supra; Doughty v. Thornton, supra. 

Under these circumstances it is submitted that there is 
an utter lack of corroboration of plaintiff’s testimony on 
the second critical issue, since there is no evidence which 
of itself, without aid of any other evidence, exhibits its 
corroborative character by pointing with reasonable cer¬ 
tainty to the allegation or issue which it supports. 

This brings us then to the third crucial issue which plain¬ 
tiff was required to corroborate, namely, the alleged oral 
agreement which as made with Rosinski in the late Spring 
of 1939 and again in July, 1940, that Rosinski “would carry 
the ball.” 

In view of the long lapse of time between his last activity 
on April 19, 1939 and June 19, 1945, when the leases were 
finally concluded (or a lapse of six years), plaintiff under¬ 
took to testify on direct examination that around July 19, 
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1940 he discussed the Neisner deal with Rosinski and that 
they then reached an oral agreement that Rosinski was to 
“carry the ball” in respect of the negotiations with Neisner 
and would renew them at the propitious moment. ! (J.A. 
41.2.) j 

Significantly, on cross examination, when interrogated 
about this agreement, plaintiff recalled that an alleged oral 
agreement was first made in 1939 and not in 1940. His 
testimony in this respect is as follows: 


“Q. Mr. Whiteford, when was it that you had this 
conversation with Mr. Rosinski in which he said: 

1 From now on let him carry the ball, at least to some 
extent’? 

A. Well, my best recollection, which I think I said 
yesterday, was prior to that letter I wrote to the bank. 
(July 19, 1940) That was the main conversation. But 
there was one in 1939, about a year before that, when 
we reviewed the situation, in the late spring, probably, 
when it would look pretty well as you have expressed 
it, I don’t think, accurately. 

Mr. Earnest: I submit we are entitled to direct 
answers, if Your Honor please. 

The Court: I think so. 

The Witness: In 1939, in the spring. j 

By Mr. Earnest: 

Q. In the spring of 1939? A. That was the first 
understanding with Mr. Rosinski. 

Q. And where did those conversations take place? 
A. I think it was in his office, and somewhere in my 
office. i 


Q. What is your best recollection as to the date? 
A. You mean as to the month? 

Q. Yes, sir. A. Well, I think it was probably in 
the late spring of 1939. 

Q. Can you give us a closer approximation of the 
time? A. I cannot give anything tetter than I gave 
yesterday. I think that is what I said. This was eight 
or nine years ago. 

Q. Late spring, 1939? A. It might have been then.” 


• * # # • 


Q. Just a minute. Let’s take them one at a time. 
I want the conversation in the late spring of 1939. 
A. We had a conversation. 
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Q. All right. What was said by you? What was 
said by him? A. There was a general agreement. 

Mr. Earnest: I object to the conclusion. 

The Witness: I could not repeat the exact words 
any way whatever. 

By Mr. Earnest: 

Q. I want the conversation. A. You couldn’t do 
it and neither could I. I could not repeat the words. 
Neither could you. 

Q. Sir, you have repeated a lot of words here by 
Rosinski and a lot by yourself. A. I don't claim they 
are in every respect right. It would he impossible, 
fantastic. 

Q. You are not able to tell us the substance of any 
conversation? A. Yes, I would like to tell the frame¬ 
work of the conversation, that in 1939 it looked as 
though we had reached a definite impasse with Neisner. 

Mr. Earnest: I object, I want conversations. 

The Court: I think you are entitled to an answer 
of the witness. I have cautioned him time and again 
to answer these questions directly. 


The Witness: Yes, before I wrote those letters to 
the bank in 1939. I think those letters were May 1st. 
We had a talk and the substance of that conversation 
was that I had written a great many letters, done a 
great deal of work and that Neisner had shown very 
definitely in his letter of April 7th—not closed the door 
but showed that we could not continue to push him 
and prod him like we did on Grant.” (J. A. 62-5.) 

Yet, on this vital point plaintiff frankly admits that his 
version of the agreement “are not in every respect right"; 
and that it would be “impossible, fantastic, to repeat the 
words of the conversation." WTien pressed for even the 
substance of the conversation and after the trial court 
stated that he had “cautioned him time and again to answer 
these questions directly", plaintiff finally gave the sub¬ 
stance of the conversation. But the significant thing is 
that he does not testify that there was any agreement that 
Rosinski was to “carry the ball.” (J. A. 64-5.) 

Plaintiff also testified that subsequent to the alleged 
agreement reached in July, 1940, he saw Rosinski shortly 
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after Pearl Harbor in 1942, but that Rosinski said, “Well, 
you certainly don’t think we could do anything now, do 
you?” (J. A. 45.) He further testified that he sug¬ 
gested in 1943 that he write a letter letting Neisner 
know he had changed his address; that Rosinski thought 
it would be useless but that it would be alright; that when 
he wrote his letter to Neisner on March 29, 1943, and 
received no reply he discussed the matter further with 
Rosinski but Rosinski attached no significance to it; that 
he saw Rosinski in the early part of 1944, probably in 
March, but Rosinski did not feel that it would do any good 
to take the matter up again (J.A. 46); that he saw Rosinski 
again in the summer of 1944 but Rosinski felt that they 
were still in a serious war but he didn’t press negotiations; 
that he saw Rosinski again around September, 1944, but 
Rosinski was very abrupt and thought it was useless to 
pursue the negotiations; that he tried to press negotiations 
again in December 1944 and reminded Rosinski of the 
agreement that he was “to carry the ball”; and that 
Rosinski said he would not push it. (J.A. 47.) 

While we are not here concerned with the relative weight 
of the evidence, nevertheless certain other evidence does 
have a material bearing on this crucial issue and more spe¬ 
cially whether or not plaintiff was testifying to the truth. 
In connection with the Grant deal when it was apparent 
that it could not then be made, plaintiff on February 3,1940 
wrote Rosinski that he felt eventually Grant would come to 
Washington and to write the owners in such a way that “if 
any time in the future any broker or Grant ever attempt to 
- negotiate with these people, they would be on notice again 
that we brought Grant to them and interested Grant in the 
property.” He suggested this letter because he stated that 
he found “that the only thing that amounts to anything is 
to have something in writing when it comes to a question of 
commission.” (Dft’s E. 229, J. A. 329-30.) Pursuant to 
Whiteford’s request Rosinski wrote such letters. How¬ 
ever, no request was made in connection with the Neisner 
matter. 
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Also, in the partnership agreement between plaintiff 
and McKeever dated July 30,1940, entered into after White- 
ford says that he had reached an agreement with Rosinski 
that he was to “carry the ball” on the Neisner deal, first 
in 1939 and then around July 19, 1940, while plaintiff was 
careful to exclude from the partnership all of his then 
pending commission claims, he did not exclude any possible 
claim for commission on the Neisner deal. Third, Jesse A. 
McKeever, his partner, never heard of the Neisner matter 
or knew that plaintiff claimed a part of the co mmi ssion 
until after the leases were executed. 

Now the plain physical fact is that plaintiff did not 
cooperate in the leasing of the Wallis and Worch proper¬ 
ties to Neisner. He was utterly unknown in the trans¬ 
action by any of the parties in interest or the attorneys 
who participated in the negotiations. His activity admit¬ 
tedly ceased on April 19,1939. Plaintiff’s only explanation 
of these facts is his alleged oral agreement with Rosinski in 
1939 and around July 19, 1940. 

The simple truth is that his testimony in respect to the 
alleged oral agreement with Rosinski that he was to “carry 
the ball”, and his alleged subsequent conversations in which 
he says he sought, on many occasions from 1940 to 1945, 
to importune Rosinski to renew negotiations with Neisner, 
are not corroborated by a single witness or a single piece 
of documentary evidence. Plaintiff’s case, therefore, must 
fail. 

From the standpoint of plaintiff, while there is not here 
directly involved a question of whether he was the “pro¬ 
curing cause” or the reasonableness of the commission 
claimed by him, such as was involved in his prior case in 
this court in Hecht Co. v. Whiteford, 137 F.(2d) 929, 78 
TJ.S. App. D. C. 134, they are in effect both involved. Basic¬ 
ally, plaintiff’s position is that irrespective of the prior or 
subsequent negotiations of Rosinski and Morganstern, and 
even though he was not representing the prospective tenant 
as he was in the Grant deal, that from January 25,1939 to 
April 19, 1939, or a period of approximately three months, 
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lie negotiated with Neisner Bros, that he and Rosinski 
“ cooperated ” in the writing of one letter on March 17, 
1939; that he merely suspended his activity af£er April 19, 
1939 in complete reliance upon an oral agreement with 
Rosinski; and that Rosinski would conduct all further nego¬ 
tiations necessary to effect the leases and hence that he 
should recover. 

It becomes readily apparent, therefore, that the very crux 
of plaintiff’s case is this alleged oral agreement. It is the 
all-embracing issue. But as we have seen, it is not cor¬ 
roborated by any direct or circumstantial evidence. Hence, 
there is an utter lack of corroborating evidence which tends 
to show the truth or even the probability of the truth. 

To permit a recovery under these circumstances means 
in simple terms that this vital issue was decided solely on 
the credibility of plaintiff himself. Such is not permissible 
under the statute—it requires corroboration which is non¬ 
existent here. j 

Even the jury apparently had some misgivings about 
the case, because rather than give plaintiff one-half of the 
commission which he claimed in the amount of $37,500, they 
only gave him one-half of “Rosinski’s commission,” or 
$18,750. Also the Trial Judge, who had the benefit of ob¬ 
serving all of the witnesses who took the stand, was appar¬ 
ently shocked at the verdict of the jury, because upon the 
completion of the case he stated, “Mr. Hart, I think the 
client got too much but the jury found that way.” i 

The judgment, therefore, founded as it is solely on the 
uncorroborated testimony of the plaintiff, contravenes the 
statute, and should be reversed. i 

n 

Even If There Was An Agreement Between Plaintiff and 
Rosinski To Cooperate In The Leasing of the Proper¬ 
ties to Neisner Bros., Nevertheless Plaintiff Abandoned 
His Efforts. 

(Point 6) 

We have seen that plaintiff actually submitted the Wallis 
and Worch properties to Neisner on February 1,1939, along 
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with three other properties. At that time he had no author¬ 
ity from the owners so to do. Neither did he have any au¬ 
thority from Rosinski, if indeed Rosinski could be said to 
have possessed any such authority. He therefore was a 
mere interloper. 

On the very next day, or February 2, 1939, Fred Neisner 
unequivocally rejected the properties. However, plaintiff 
wrote Neisner further on February 3, 1939, and Fred 
Neisner replied on February 7, 1939, again unequivocally 
rejecting the properties. It was not until March 17, 1939, 
according to plaintiff’s own testimony that he even apprised 
Rosinski of his prior negotiations. At this point plaintiff 
obviously had accomplished nothing. 

But upon receipt of M. B. Mesnier’s letter of March 13, 
plaintiff says he informed Rosinski of the prior negotia¬ 
tions, and that in effect they “cooperated” in the writing 
of a letter on March 17, 1939, which Neisner replied to 
April 7, 1939, stating that they “were not interested in 
dealing with it further.” 

At best, therefore, the alleged “cooperation” of plaintiff 
and Rosinski on the Neisner matter, as distinguished from 
the Grant matter, consisted solely in the preparation of 
one single letter to Neisner dated March 17,1939, in respect 
of five properties, including the Wallis and Worch prop¬ 
erties. Plaintiff testified to nothing else. True enough he 
personally wrote two additional letters, one dated April 
10, 1939 and the other dated April 19, 1939, but Neisner 
did not even reply. Admittedly, he did nothing further 
after April 19,1939, except to write a perfunctory “follow¬ 
up” letter on March 29, 1939, merely reminding them that 
he had submitted the properties in 1939. Plaintiff had 
changed his business address and he wrote a similar letter 
to Grant and no doubt to everyone else with whom he had 
had prior dealings. 

Viewing plaintiff’s negotiations with Neisner as a whole, 
and the summary rejection of the properties by Neisner 
Bros, for reasons which could not be overcome, i.e. (1) 
inability to obtain an F Street frontage because of existing 
leases having several years to run, and (2) the unwilling- 



ness of the owner to erect the necessary improvements, does 
it not become crystal clear that plaintiff thereupon aban¬ 
doned his efforts. He was powerless to do anything else. 

It is without dispute that he did in fact abandon his 
efforts in the sense that he wrote no further letters to 


Neisner Bros., received none from them, did not telephone 
any of the Neisner officials, or see any of them or in any 
manner attempt to pursue the matter further. And for 
cogent reasons. There was no plausible basis on which he 
could do so. 


Does not a man’s acts and conduct speak with 


more 


persuasive authority than aftermath feeble protestations 


voiced for the first time during the trial? 


While abandonment was set forth as an affirmative 


defense, still in the very nature of his case plaintiff had 
the burden of showing the lack of it. He claims he was a 
“cooperating” broker. The very term itself denotes activ¬ 
ity—not inactivity. It necessarily follows that this burden 
w-as on plaintiff under the issues developed by the plead¬ 
ings themselves. On this point the trial judge said “I think 
frankly he (plaintiff) has got a laboring oar” (R 350). 
Plaintiff was allowed four different opportunities to state 
a cause of action, the fourth opportunity being accorded 
to him on the fifth day of the trial, after substantially all 
of his proofs were in. We can assume, therefore, that he 
has put his best foot forward. 

Plaintiff in recognition of this burden sought to discharge 
it—sought to explain the total absence of any activity on 
his part from April 19, 1939 until June 19, 1945, when the 
leases were finally executed, or for more than six long years 
by testifying to an alleged oral agreement with Rosinski 
that Rosinski “would carry the ball.” But as has been 
fully demonstrated on this record, there is no corroboration 
of such agreement. Hence, plaintiff failed to discharge his 
burden. Is not this then dispositive of the case? 

Aside and apart from the lack of corroboration, can it 
be the law that one broker can “cooperate” with another 
broker in the writing of one letter, in 1939 particularly. 
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under the circumstances here presented, sit supinely by 
and do nothing and expect to participate in the commission 
should the properties at any future period be leased by the 
other broker. If so, when and how, if ever, would the other 
broker be free to negotiate, particularly with a prospect 
to whom he had already submitted them. Would the “co¬ 
operation” theory apply indefinitely? Would it apply only 
if there was a later lease of all five properties or would 
it apply, as in the case here where only two of them were 
subsequently leased. Why, if there is an abandonment in 
fact, which was established in this case beyond all question, 
is there not also an abandonment in law as well? We submit 
there is. Consequently it alone precludes a recovery. 

m 

The Court Erred in Denying Defendant’s Motion for 

Directed Verdict 

(Point 7) 

The District Court denied defendant’s motion for a di¬ 
rected verdict made at the close of defendant’s case (J.A. 
90, 91); and also denied such motion when it was renewed 
upon the conclusion of the case (J.A. 106). Then, after the 
entry of the verdict and judgment, defendant duly filed its 
motion to set aside the judgment and to enter judgment 
for defendant in accordance with her said motion. (J.A. 
14-16). The District Court denied the motion and defendant 
earnestly contends that it erred in so doing. 

In Points 1 to 6 hereof, it has been adequately demon¬ 
strated that under all the facts and circumstances existing 
in this case, there was no corroboration as required under 
the statute; that plaintiff completely abandoned his efforts 
from and after April 19, 1939; and in particular, that there 
was absolutely no corroboration of plaintiff’s alleged agree¬ 
ment made either in the spring of 1939 or around July 1940, 
that Rosinski was to conduct future negotiations with 
Neisner Bros, and that by reason thereof plaintiff sus¬ 
pended his “cooperation.” 
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The law is well settled that where there is no evidence 
for the jury to pass upon or where the evidence is of such 
character that the court in the exercise of its sound judi¬ 
cial discretion would be called upon to set aside the verdict 
and grant a new trial, if found in favor of one party rather 
than the other, it is not only the right but the duty of the 
trial judge to direct the jury to find according to the trial 
court’s views. 

By so doing in this case the result would have been 
“ saved from the mischance of speculation over legally un¬ 
founded claims.” Such is the constant practice and it is 
a good one. It saves time and expense, and gives scientific 
certainty to the law and promotes the ends of justice* Gil- 
dersleeve v. Atkinson, supra; Gunning v. Cooley, 281 U.S. 
90, 74 L.Ed. 724, Brady v. Southern Ry. Co., 320 U.S. 476, 
88 L.Ed. 239. 

In the final analysis then plaintiff either had a contract 
with Rosinski or he did not. He either had an agreement 
with Rosinski that Rosinski was “to carry the ball” or he 
did not. But proof of these required corroboration and 
could not be made to depend upon the credibility of plain¬ 
tiff himself. That is the situation here, particularly in re¬ 
spect to the alleged agreement whereby Rosinski was to 
“carry the ball.” i 

The court, therefore, should have granted defendant’s 
motion for a directed verdict, or thereafter should have 
granted the motion for judgment and committed error in 
not so doing. i 

CONCLUSION 

In conclusion, it is respectfully submitted that there is 
not sufficient corroboration here in the special or technical 
sense as required under the statute; that we are here deal¬ 
ing with “substantive quantum of evidence” without which 
plaintiff’s case must fail; that the corroborating evidence 
offered in connection with plaintiff’s alleged oral agree¬ 
ments in June 1938 and March 1939 is wholly insufficient; 
and in respect to the alleged oral agreements of 1939 and 
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1940 that there is an ntter lack of any corroborating evi¬ 
dence. Hence, the judgment is founded on plaintiff’s un¬ 
corroborated testimony and contravenes the statute. 

This Court therefore should reverse the judgment of 
the District Court and remand the case to the District 
Court with instructions to enter judgment upon defendant’s 
motion or in the alternative should reverse the judgment 
and remand the case to the District Court with instructions 
to grant a new trial. 

Respectfully submitted, 

James M. Eabnest, 

640 Woodward Bldg. 
Washington 5, D. C. 
Attorney for Appellant 
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IN THE 


United States Court of Appeals 

for the District of Columbia 


No. 10204 


MARY K. ROSINSKI, Executrix of the Estate of 
Carl G. Rosinski, Appellant 

v - ; 
GUY WHITEFORD, Appellee 


Appeal from a Judgment of the United States District 
Court for the District of Columbia. 


BRIEF FOR APPELLEE. 


COUNTER-STATEMENT OF THE CASE. 

{Appellant is herein referred to as Defendant and 
Appellee as Plamtiff) 

In her statement of the case defendant has construed the 
evidence most favorably to herself and largely omitted all 
evidence in conflict with her own evidence. On appeal the 
evidence must be construed most favorably in support of 
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the jury’s verdict, and conflicts must be resolved in its 
favor. Also, appellant’s statement of the case is both argu¬ 
mentative and colored, and it embraces many matters irrele¬ 
vant to the issues on appeal. As a consequence, this coun¬ 
ter statement is more detailed than would be necessary 
otherwise. 

Plaintiff, Whiteford, has been in the real estate business 
in the District of Columbia for twenty^five years (JA 19-20) 
and in that time has handled some twenty million dollars in 
real estate. 

Rosinski was a prominent real estate man, who, before 
his death, had specialized for many years with so-called 
downtown properties in the District of Columbia (JA 21). 

Beginning in 1934 or 1935, Whiteford had submitted to 
W. T. Grant Co. of New York, various downtown sites, but 
had not succeeded in interesting them in any particular site. 
(JA 21). In June, 1938, he went into Rosinski’s office, told 
him of his efforts with Grant, and said he wanted to discuss 
the matter with Rosinski. Rosinski said he had also sub¬ 
mitted locations to Grant, without success; that he now had 
an outstanding location, the Wallis-Worch properties, and 
that he would be willing to go in with Whiteford on them on 
the usual basis of equal division of commission between 
brokers. (JA 21-22). 

On June 28,1938, Whiteford submitted the Wallis-Worch 
properties to W. T. Grant Co., and in his letter advised 
Grant Co. that he and Rosinski were equally interested in 
bringing them here, and that Whiteford and Rosinski would 
both participate in any deal if they could work out some¬ 
thing. (PI. Ex. 1,JA 155-157). 

From June 28, 1938, to January, 1939, Whiteford nego¬ 
tiated with Grant Co. on the Wallis-Worch properties, 
writing a great number of letters to the company, in many 
of which he mentioned Rosinski as working with Whiteford. 
(PI. Ex. 1-46, part only of which appears in Joint Appendix 
155-174). During the same period Whiteford and Rosinski 
together visited the offices of the Grant Co. in New York, 
concerning this property, and officers of the Grant Co. came 


to Washington and talked with both Whiteford and Rosin- 
ski about the property. (JA 146,150). 

The negotiations to lease the property to Grant Co. met 
with two obstacles, (1) immediate possession of a frontage 
on F -Street was not available, and (2) the owners of the 
property insisted that the lessee erect the necessary new 
building on the land. (PI. Ex. 2, 35, JA 158, 161-173). On 
January 16, 1939, Whiteford wrote a letter to Grant Co., 
which he described as one more huge effort (R. 27, PL! Ex. 
46, JA 174-187). | 

On January 25, 1939, Whiteford, having had no reply 
from the Grant Co. to his last letter, decided to submit the 
property to another national chain, Neisner Bros, of Roch¬ 
ester, N. Y., and on that day he wrote to Neisner, submit¬ 
ting the property, and stating in the opening paragraph of 
the letter that Rosinski was interested with Whiteford in 
leasing the property. (JA 27; PI. Ex. 47, JA 187-188). 
Between January 25, 1939, and March 13, 1939, Whiteford 
sent several letters and telegrams to Nej.sner and received 
several letters and telegrams in reply. J JA 27-30; PI. Ex. 
47-49, 51, 55, 58,64, 76, 79, JA 187-204). 

While Whiteford had mentioned Rosinski in his corre¬ 
spondence with Neisner, Whiteford did not advise Rosinski 
that Whiteford had submitted the property to Neisner until 
the middle of March, 1939, (JA 30). 

A few days after Whiteford received Neisner’s letter of 
March 13, 1939 (PI. Ex. 79, JA 204) Whiteford took his 
whole Neisner file to Rosinski’s office, and advised Rosinski 
that Whiteford had submitted the property to Neisner, men¬ 
tioning to Neisner that Rosinski was associated with White¬ 
ford on the property. Rosinski read the entire file and 
said “It looks like we have something here. ,, Rosinski 
then said that Whiteford had written himself out, and sug¬ 
gested that Rosinski draft a letter suggesting a new 
thought, and that Whiteford copy the draft on Whiteford’s 
stationery and send it to Neisner. This was agreed. |(JA 
30-32). i 
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Whiteford returned to his office, instructed his secretary, 
Mrs. Westwater, to call at Rosinski’s office later in the day 
and pick up the draft letter from Rosinski, recopy it on 
Whiteford *s stationery and send it to Neisner. (JA 32, 
74). Around noon of the same day, Mrs. Westwater called 
at Rosinski’s office, saw Rosinski personally and asked for 
the draft of the letter. Rosinski picked up the draft from 
his desk, read it and gave it to Mrs. Westwater, together 
with a plat. (JA 75). Mrs. Westwater identified the draft 
she received from Rosinski as PI. Ex. 80 (JA 205). Mrs. 
Westwater took the draft back to Whiteford’s office, re¬ 
copied it on Whiteford’s stationery and sent the letter on 
Whiteford’s stationery (PI. Ex. 81, JA 81) to Neisner (JA 
75-76). The draft, PI. Ex. 80, was proved by two type¬ 
writing experts, whose expert qualifications were admitted 
by defendant, as having been written on the same type¬ 
writer at about the same time as a letter written by Rosinski 
to Grant, dated March 13, 1939, which latter letter was ad¬ 
mitted by defendant to be genuine. (JA 77-81). 

Whiteford continued to negotiate with both Grant and 
Neisner through April 1939, and from April 1939 to Janu¬ 
ary 1940, Whiteford wrote occasionally to Grant. (JA 63- 
65). 

Negotiations tapered off in the Spring of 1939 because 
of world conditions, and further because neither Grant nor 
Neisner wanted to wait for an “F” street frontage, and 
neither wanted to expend the large sum required to erect 
improvements on the rented land. (PI. Ex. 58, JA 198; PI. 
Ex. 85, JA 210; JA 41). 

In the late spring of 1939 Whiteford and Rosinski decided 
to ease up in their efforts, and wait for conditions to im¬ 
prove before pressing the matter vigorously (JA 41). 

On February 3, 1940, Whiteford wrote to Rosinski and 
suggested that Rosinski write to Wallis and Worch advis¬ 
ing them that Whiteford and Rosinski were still interested 
in obtaining a lessee for the property (Def. Ex. 229, JA 
329). 
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In the summer of 1940 world conditions had worsened 
and Whiteford and Rosinski agreed that nothing could be 
done then, but that Rosinski would thereafter carry the 
ball to the extent necessary until conditions improved. 

On March 29, 1943, Whiteford, having changed his office 
address, wrote to both Grant and Neisner, calling attention 
to the fact that he and Rosinski had submitted the Wallis- 
Worch properties to them several years before, and further 
stating that they would like Grant and Neisner to further 
consider the site when conditions improved. (PI. Ex. 106, 
108, JA 216, 217). 

On July 7, 1944, Morganstern a real estate man with 
offices in Buffalo, wrote Rosinski. In this letter Morgan- 
stern said he did a lot of business with Neisner and stated 
they would be interested in Alexandria or any other good 
town with which Rosinski might be familiar. (PI. Ex. 136, 
JA 218). 

In September, 1944, Whiteford talked with Rosinski 
about going ahead on a deal for the site. Rosinski said he 
thought it was useless at that time. (JA 47). 

In September, 1944, Morganstern and Rosinski submitted 
the Wallis-Worch site to Neisner, without advising White¬ 
ford and without telling Whiteford that one of the owners 
of the assembly (Wallis) was now willing to put up a sub¬ 
stantial part of the cost of erecting a new building on the 
site. This was a very important point since one of the pri¬ 
mary reasons the chains would not lease in 1939 was the 
requirement that the lessee pay for erecting a new building. 

By May 25, 1945, a lease was about to be consummated 
when on that date Neisner wrote Rosinski and told him that 
one of the owners wanted Neisner to assure him that no 
one other than Morganstern or Rosinski had offered the 
property to Neisner; that Neisner’s files showed WTiite- 
ford had offered the property to them in 1939, and had writ¬ 
ten again about the site later (1943). Neisner sent copies 
of Whiteford’s letters to Rosinski. (PI. Ex. 138, JA 219). 
Rosinski replied to Neisner on June 5, 1945, that he had 
no knowledge of Whiteford having submitted the property 
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to Neisner. Rosinski then suggested to Neisner that 
Whiteford’s interest could be defeated by the simple strata¬ 
gem of appointing Morganstern Neisner’s exclusive agent 
in this area. (PL Ex. 139, JA 220, 221). 

Later in 1945 the lease with Neisner was consummated 
and a commission of $37,500 was to be paid by Wallis and 
Worch to Morganstern and $37,500 to Rosinski. Both com¬ 
missions were payable in installments. 

Whiteford did not learn of the lease until after it was 
signed. He at once got in touch with Rosinski who denied 
that he knew Whiteford had ever presented the property 
to Neisner, denied he had ever seen Whiteford’s file, and 
denied that he had prepared the draft letter of March 17, 
1939, PI. Ex. 80 (JA 104-105). 

The case was submitted to the jury to determine whether 
plaintiff was entitled to recover one-half the commission 
paid to Rosinski, and, further, if they found he was entitled 
to recover one-half the commission paid to Rosinski, then 
to determine whether Rosinski’s commission was $75,000 
or whether Rosinski’s commission was $37,500. Evidence 
had been adduced to show that Rosinski had become entitled 
to $75,000 and had shared one-half of it with Morganstern. 
Evidence had also been adduced to show that Rosinski only 
became entitled to $37,500 commission from the owners and 
that Morganstern had become entitled to the other $37,500 
directly from the owners. The jury decided plaintiff was 
entitled to one-half of Rosinski’s commission, and further 
that Rosinski’s commission was only $37,500, hence White¬ 
ford was entitled to one-half that amount. 
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STATUTE INVOLVED. 

Public Law 745, 80th Congress Approved June 24, 1948, 
Amending Section 1064 of the Code of Laws fob the 
District of Columbia Approved March 3, 1901. (Sec. 
14-302, 1940 D. C. Code). 

“Sec. 1064. Testimony of Surviving Party. —In any 
civil action against a person who, from any cause, is legally 
incapable of testifying, or against the committee, trustee, 
executor, administrator, heir, legatee, devisee, assignee, or 
other representative of a deceased person or of the person 
so incapable of testifying, no judgment or decree shall be 
rendered in favor of the plaintiff founded on the uncorrob¬ 
orated testimony of the plaintiff or of the agent, servant, or 
employee of the plaintiff as to any transaction with or 
action, declaration or admission of the deceased or inca¬ 
pable person; and in any such action, if the plaintiff or any 
agent, servant, or employee of the plaintiff testifies as to 
any transaction with or action, declaration, or admission 
of the deceased or incapable person, no entry, memoran¬ 
dum, or declaration, oral or written, by the deceased or 
incapable person, made while he was capable and upon his 
personal knowledge, shall be excluded as hearsay. ,, 

Approved June 24, 1948. 
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SUMMARY OF ARGUMENT. 

I. 

Under Public Law 745, 80th Congress, approved June 24, 
1948, which amended Section 14-302,1940 D. C. Code, where 
a surviving party to a transaction brings suit against a 
decedent’s estate, no judgment shall be rendered for the 
plaintiff against the decedent’s representative on the un¬ 
corroborated testimony of the plaintiff. 

The only substantial question involved in this case is 
whether plaintiff’s testimony was uncorroborated within 
the meaning of this statute. 

Under similar statutes in other jurisdictions the “cor¬ 
roborative evidence” required to satisfy the statute has 
been construed in two ways. The construction in one jur¬ 
isdiction, New Mexico, is that the “corroborative evidence” 
must be such as standing alone tends to prove the essential 
issues of the case. Two other jurisdictions, Virginia (the 
one from which our statute was patterned) and Ontario, 
have held that the “corroborative evidence” required need 
not be sufficient in itself to support a judgment, but need 
only be such evidence as tends to strengthen and confirm 
the plaintiff’s testimony. 

The judgment in this case will stand under either of the 
two possible constructions. 

In the case at bar, the entire testimony of plaintiff could 
be eliminated from the case, and there would remain more 
than ample evidence to support the judgment. The evi¬ 
dence introduced, other than plaintiff’s testimony, con¬ 
sisted of original letters from the files of Grant and Neis- 
ner, testimony of other witnesses, the sworn testimony of 
defendant’s decedent in another action, and circumstances. 

The trial court warned plaintiff’s counsel at the begin¬ 
ning of the trial, and several times during the trial, that if 
any testimony of plaintiff on a material issue was offered 
and not corroborated by other relevant evidence that the 
court would withdraw a juror and declare a mistrial. The 





court did not withdraw a juror. Hence it is apparent that 
the trial court deemed corroborative evidence to have been 
put in on every material point as to which plaintiff testified. 
The jury was similarly instructed, and they brought in a 
verdict for plaintiff, hence they likewise thought satisfac¬ 
tory corroborative evidence was put in on every material 
point to which plaintiff testified. 

II 

Defendant pleaded abandonment as an affirmative de¬ 
fense. Abandonment is a matter of intent and the burden 
of proving it rests on the party asserting it, the defendant 
in this case. Regardless of the burden, plaintiff introduced 
evidence, other than his own testimony, which standing 
alone was more than sufficient to prove that he never in¬ 
tended to abandon the contract between Rosinski and him¬ 
self. 
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ARGUMENT. 

L 

Plaintiff’s Testimony Was Fully Corroborated by Other Ma¬ 
terial Evidence, Such Corroboration Being Greatly in 
Excess of the Requirements of Public Law 745. 

(Points 1 to 5, inclusive) 

After this action had been filed against defendant admin¬ 
istratrix in the District Court and while the case was 
awaiting trial, the Congress enacted Public Law 745, which 
was approved by the President on June 24, 1948. This act 
amended Section 14^302, 1940 D. C. Code, by removing the 
disqualification of a surviving party to testify to transac¬ 
tions with a decedent in a suit against a decedent’s estate. 
Since the act effected a change in procedure, it became ap¬ 
plicable to cases pending when it was passed. 

Hall v. Reinherz (1906), 192 Mass. 52, 77 N. E. 880. 

It is believed that this case is the first to reach this Court 
under the act. For this reason counsel will take the liberty 
of discussing similar acts in other jurisdictions and the 
decided cases under those acts rather more fully than would 
ordinarily be required. 

At common law an interested party was incompetent to 
testify. The rule was the same in the Roman law. Begin¬ 
ning in the 19th century this common law rule came to be 
modified by statute, until in every state the disqualification 
was generally removed. However, with the removal of the 
general disqualification of an interested party, an exception 
was generally made, in that a survivor continued to be in¬ 
competent to testify in an action against a decedent’s es¬ 
tate. Finally, certain jurisdictions, recognizing the in¬ 
equity of the rule disqualifying the survivor, removed this 
remaining disqualification of a survivor, at the same time 
providing certain safeguards for the decedents’ estates. 

At the present time, in so far as counsel has been able 
to learn, a survivor is competent to testify under the laws 
of the District of Columbia, Virginia, Massachusetts, Rhode 
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Island, Oregon, Connecticut, New Mexico, New Hampshire, 
and Arizona. Certain provinces of Canada also permit the 
testimony of a survivor. 

Of those statutes permitting a survivor to testify, the 
following require that the survivor’s testimony be corrobo¬ 
rated by other evidence: New Mexico, Virginia, and the 
District of Columbia. Ontario also permits a survivor to 
testify but requires corroboration. 

For a more detailed history and discussion of the com¬ 
mon law rule disqualifying interested parties, and the evo¬ 
lution of the laws removing this disqualification see : 

Wigmore on Evidence, 3rd Edition 1940, Sections 578, 
1576 and 2065. 

While the statutes of New Mexico, Virginia, and Ontario 
are similar in their requirement of corroboration, the courts 
of New Mexico have required a greater degree of corrobo¬ 
ration than have the courts of Virginia and Ontario. 

The New Mexico courts have said that the corroborating 
evidence must be such that standing alone tends to prove 
the essential allegation or issue. 

The Virginia and Ontario courts have said that the cor¬ 
roborative evidence required by the statute need not be 
sufficient in itself to support a judgment, but need be only 
such evidence as tends to confirm and strengthen the tes¬ 
timony of the witness sought to be corroborated. 

New Mexico Statute and Decisions 

\ 

The statute of New Mexico is as follows: 

New Mexico Statutes 1949 Annotated 20-205 

‘‘Transaction with decedent — Corroboration Re¬ 
quired. In a suit by or against the heirs, executors, 
administrators or assigns of a deceased person, an 
opposite or interested party to the suit shall not obtain 
a verdict, judgment or decision therein, on his own evi¬ 
dence, in respect of any matter occurring before the 
death of the deceased person, unless such evidence is 
corroborated by some other material evidence. ’ ’ 
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In the case of GUdersleeve v. Atkinson, (1891) 6 N. M. 
250; 27 Pac. 477, the court defined “corroborating evi¬ 
dence” as required by the statute as follows: 

* ‘ The Court is first to determine whether there is any 
corroborating evidence; its weight is then for the jury. 
Keeping in mind the requirements of the statute above 
cited, that the evidence must be ‘some other material 
evidence , 1 the rule fairly deducible from the adjudged 
cases may be thus announced: Corroborating evidence 
is such evidence as tends, in some degree, of its own 
strength and independently, to support some essential 
allegation or issue raised by the pleadings testified to 
by the witness whose evidence is sought to be corrobo¬ 
rated, which allegation or issue, if unsupported, would 
be fatal to the case; and such corroborating evidence 
must of itself, without the aid of any other evidence, 
exhibit its corroborative character by pointing with 
reasonable certainty to the allegation or issue which it 
supports.” 

The above language was quoted with approval in: 

Byerts v. Robinson, (1898) 9 N.M. 427, 54 Pac. 932. 
Radcliffe v. Cleves, (1910) 15 N. M. 258,110 Pac. 699. 
Childers v. Eubbell, (1910) 15 N. M. 450,110 Pac. 1051. 

In the case of National Rubber Supply Co. v. Oleson Ex’r. 
(1915) 20 N. M. 624, 151 Pac. 694, the New Mexico Court 
further defined “corroborating evidence” as follows: 

“Corroborating evidence is such evidence as tends, 
in some degree of its own strength and independently, 
to support some essential allegation or issue raised by 
the pleadings testified to by the witnesses whose evi¬ 
dence is sought to be corroborated, which allegation or 
issue, if unsupported, would be fatal to the case; with¬ 
out aid of any other evidence, exhibit its corroborative 
character by pointing with reasonable certainty to the 
allegation or issue which it supports.” 
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Very shortly after the National Rubber v. Oleson deci¬ 
sion, the New Mexico court had before it the case of Union 
Land etc. v. Arce (1915) 21 N. M. 115,152 Pac. 1143, another 
case involving corroboration under the New Mexico statute. 
In its decision the New Mexico court took occasion to dis¬ 
cuss the case of Radford v. McDonald, (1891) 18 Ont. App. 
167, and referring to the Radford case said: 

“The interesting part of the case consists of statements 
and quotations by the court as to the meaning of ‘cor¬ 
roborative evidence.’ The following are examples: 

‘It has been well put, by more than one of our own 
judges that evidence that strengthened the proba¬ 
bility of the plaintiff’s evidence being true was cor¬ 
roborative evidence. 

‘Armour, C. J., in Parker vs. Parker, 32 C. P. 113, 
reviews the authorities. He quotes from Sugden vs. 
Lord St. Leonards, 1 PD 154 (179) Sir James Han- 
nens explanation of corroboration: “It is sufficient 
if I find that independent support is given to Miss 
Sugden’s statements in so many instances that it 
raises in my mind the conviction that she is to be de¬ 
pended on even in those matters in which I do not 
find corroboration elsewhere.” ’ ” i 

The New Mexico court in the Union Land case also quoted 
from the case of McDonald v. McKinnon, (1878) 26 Grant 
12, a chancery case, as follows: 

“‘With regard to corroborative evidence under the 
statute, I do not agree that the evidence of a party 
claiming must be corroborated in every particular. If 
it were so, it would be requiring the party to establish 
his whole case by independent evidence.’ ” (Emphasis 
supplied) 

If it could be thought that the Union Land case indicated 
an enlightened departure from the former strict require¬ 
ments for corroborative evidence under the New Mexico 
statute, the court six years later dispelled the thought. In 
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re Cardoner’s Estate (1921) 27 N. M. 105,196 Pac. 327, the 
court after discussing the Union Land case said: 

“It seems clear upon a review of our previous cases 
that the doctrine announced in the Gildersleeve-Atkin- 
son case has never been departed from. The corrobo¬ 
ration required is not the general corroboration of the 
witness as to his credibility, but it is some form of evi¬ 
dence which tends, in and of itself, to establish the es¬ 
sential fact necessary to a recovery. This may be done 
circumstantially in case direct evidence is not available, 
as we held in the Union Land and Grazing Co. case.” 

In the case of Paidos v. Janetakos, (1937) 41 N. M. 534, 
72 Pac. (2d) 1, the Court said: 

“The rule is that the corroborating evidence must be 
such as in and of itself tends to establish the essential 
facts necessary to recovery/ 7 

In the most recent New Mexico case, Evans v. Evans, 
(1940) 44 N. M. 223,101 Pac. 2d 179, the court quotes from 
the National Rubber etc. v. Oleson, supra, to the effect that 
corroborating evidence must be such* that standing alone 
tends to prove an essential allegation or issue. 

The New Mexico cases do not answer with perfect clarity 
the question of whether every essential allegation or issue 
must be corroborated, but they indicate this is required. 

Virginia Statute and Decisions. 

The statute of Virginia, Code of 1942, section 6209, is as 
follows: 

“In an action or suit by or against a person who, from 
any cause, is incapable of testifying, or by or against 
the committee, trustee, executor, administrator, heir, 
or other representative of the person so incapable of 
testifying, no judgment or decree shall be rendered in 
favor of an adverse or interested party founded on his 
uncorroborated testimony; and in any such action or 
suit, if such adverse party testified, all entries, memo¬ 
randum, and declarations by the party so incapable of 
testifying made while he was capable, relevant to the 
matter in issue, may be received as evidence / 9 
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The above provision was first adopted in the Virginia Code 
of 1919. 

A careful comparison of the language of the District of 
Columbia and the Virginia Statutes clearly shows that the 
local statute closely follows the Virginia enactment. 

In Arwood v. Hill's Adm’r., (1923) 135 Va. 235,117 S. E. 
603, the court discussed this section as follows: 

“This section of the Code (Sec. 6209, Code 1919) is new 
and was intended to remove all disqualifications af¬ 
fecting the competency of witnesses in suits by or 
against the estates of persons laboring under disability 
or who are from any cause incapable of testifying. It 
was believed by the revisors that the provisions requir¬ 
ing the testimony of such witnesses to be corroborated, 
together with the right of cross-examination, would be 
sufficient protection to the estates of persons so inca¬ 
pable of testifying. The object of the statute was to 
remove disqualifications, not create them.” 

j 

In Burton, Ex’r. v. Manson, (1925) 142 Va. 500,129 S. E. 
356, the court first announced the interpretation of “cor¬ 
roborative evidence”, which it has uniformly followed since 
that time, to the effect that such evidence need not be such 
as vrould itself support a verdict but must only be such as 
confirms and strengthens the testimony of a witness sought 
to be corroborated on a material point. In the case the 
court said: 

“The cases cited correctly state the quality of the evi¬ 
dence to be received. It must be corroborative in the 
sense indicated, in order to be admissible, but there 
must also be sufficient of the evidence to corroborate. 
There must be quantity as well as quality. The difficult 
question to answer is, when is there sufficient evidence 
of the right quality to amount to corroboration? 
Clearly, it is not necessary that the corroborative evi¬ 
dence should of itself be sufficient to support a verdict, 
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for then there would be no need for the testimony 
sought to be corroborated.” (Emphasis supplied). 
“Nothing that was said in Merchants Supply Co. vs. 
Hughes, 139 Va. 212, 123 S. E. 355, was intended to 
decide that the witness to be corroborated must be cor¬ 
roborated on all material points. The case was decided 
on its own peculiar facts, and it was not intended to 
state any rule of universal application. Nor do we now 
intend to lay down any such rule, but will leave each 
case to be decided on its own peculiar facts and circum¬ 
stances.’ ’ 

The foregoing language was cited with approval in Davies 
v. Sdvey, (1927) 148 Va. 132,138 S. E. 513. 

Also see Morrison v. Morrison , (1939) 174 Va. 58, 66, 
4 S. E. (2) 776. 

Two years later, in Varner v. White, (1927) 149 Va. 177, 
140 S. E. 128, the court further defined and discussed “cor¬ 
roborative evidence” as follows: 

“* * * White was the chief witness in his own behalf 
to establish a claim against the defendants’ testator. 
Indeed, without his testimony his claim could not be 
established. In such case, the statute declares there 
could be no judgment in his favor ‘founded on his un¬ 
corroborated testimony.’ The evidence was offered to 
corroborate White, and the objection was that it did 
not corroborate him. 

“Corroborating evidence is such evidence as tends to 
confirm and strengthen the testimony of the witness 
sought to be corroborated—that is, such as tends to 
show its truth, or the probability of its truth. How much 
of this character of evidence is necessary to constitute 
corroboration is dependent on the facts and circum¬ 
stances of the particular case, and while no hard and 
fast rule can be laid down on the subject, there must be 
sufficient to justify the belief that the witness sought 
to be corroborated has testified to the truth. Such cor¬ 
roborating evidence, however, must not have emanated 
from the mouth of the witness sought to be corrobo¬ 
rated, nor be dependent wholly upon his credibility. It 
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must be other evidence which adds to, strengthens, con¬ 
firms and corroborates his testimony.” (citing cases) 
“Evidence for this purpose rarely, if ever, consists of 
a continuous narrative by one or more witnesses. It 
usually consists of separate and independent items, no 
one of which of itself would probably be sufficient, but 
when joined together lead satisfactorily to the conclu¬ 
sion of the truth of the witness sought to be corrobo¬ 
rated.” (Emphasis supplied) 

In Cannon v. Camion, (1932) 158 Va. 12, 22,163 S. E. 405, 
the Court said : 

“Section 6209 of the Code does not require the testi¬ 
mony of an adverse witness to be corroborated in every 
particular. The statute only requires that there should 
be such corroboration as would confirm and strengthen 
the testimony of such adverse witness. Burton’s Exr. 
vs. Manson 142 Va. 500, 129 S. E. 356.” 

In Heath v. Valentine, (1941) 177 Va. 731, 739, 15 S. E. 
(2d) 98 the court said: 

“The testimony of such witness need not be corrobo¬ 
rated on all material points, but must be supported on 
some fact necessary to sustain the judgment or de¬ 
cree.” I 

In Shenandoah Valley National Bank, Adm’r. v. Line- 
burg, (1942) 179 Va. 734, 739; 20 S. E. (2d) 541, the follow¬ 
ing appears: 

“It is not necessary that corroborative evidence re¬ 
quired by the statute be sufficient to support a judg¬ 
ment. It must, however, tend to support those essen¬ 
tial allegations upon which it rests; it must be such as 
would strengthen the belief of the jury in the testimony 
of the witness.” (citing cases). 

By 1943 the doctrine is so well established in Virginia 
that in Rorerv. Taylor , (1943) 182 Va. 49, 53; 27 S. E. (2d) 
923, the court disposes of the matter in the following terse 
statement: 
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“• * * In producing corroborative evidence, as required 
by section 6209, it is not incumbent upon a litigant to 
produce evidence which corroborates 4 in every particu¬ 
lar. ’ ” 

Ontario Statute and Decision. 

Ontario, which has a statute similar to that of the Dis¬ 
trict of Columbia and Virginia, as they relate to corrobora¬ 
tion, has defined “corroborative evidence” in the same 
manner as have the Virginia courts. 

The Ontario statute, R. S. 0. 1937, C. 119, Sec. 11, is as 
follows: 

“In an action by or against the heirs, next of kin, exe¬ 
cutors, administrators or assigns of a deceased person, 
an opposite or interested party shall not obtain a ver¬ 
dict, judgment or decision, on his own evidence, in re¬ 
spect of any matter occurring before the death of the 
deceased person, unless such evidence is corroborated 
by some other material evidence.” 

In Ollson v. Fraser, (Ontario Court of Appeal) (1945) 
1 D. L. R. 481, the court in stating the corroboration needed 
under the statute said: 

“The corroboration need not be of every detail of re¬ 
spondents case. It is sufficient that the evidence relied 
upon as corroboration is evidence of some material 
fact or facts that support the testimony that requires 
corroboration: McGregor vs. Curry (1914), 20 D. L. R. 
706, 31 0. L. R. 261. The evidence to be good cor¬ 
roboration need not be direct. It ‘may consist of infer¬ 
ences or probabilities arising from other facts and cir¬ 
cumstances tending to support the truth of the wit¬ 
ness’s statement.’ Green vs. McLeod (1896), 23 0. A. 
R. 676, and p. 678, cited, with approval, in McKean vs. 
Black (1921) 68 D. L. R. 34, and p. 46, 62 S. C. R. 290 
and p. 308. See also McDonald vs. McDonald (1903) 
33 S. C. R. 145.” 

District of Columbia Statute. 

The District of Columbia Statute, Public Law 745, amend¬ 
ing 1940 D. C. Code, 14-302, is set forth at page & 7- 
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Although Public Law 745 has not been interpreted by the 
United States Court of Appeals for the District of Colum¬ 
bia, this court had occasion to discuss “corroboration’ 7 as 
used in the Longshoremen’s and Harbor Workers’ Compen¬ 
sation Act, Title 33, C. 18, 33 U. S. C. A. 923, the pertinent 
provisions of which are as follows: 

“Declarations of a deceased employee concerning the 
injury * * * shall be received in evidence and shall, if 
corroborated by other evidence, be sufficient to estab¬ 
lish the injury.” 

In discussing this act, this Court said in Associated General 
Contractors v. Cardillo, (1939) 70 App. D. C. 303,106 P. 2d. 
327: | 

“The Deputy Commissioner and the District Court 
vrere within their discretion in finding, in effect, that 
Conn’s declarations concerning the injury were cor¬ 
roborated. ‘The further definition of the term “cor¬ 
roboration” by detailed rules of law is unwise and un¬ 
practical.’ 4 Wigmore, Evidence, Sec. 2062. What¬ 
ever tends to make a story substantially more credible 
or probable corroborates it.” (Emphasis supplied). 

It will be noted that the compensation act deals with the 
declaration of a deceased employee who is not subject to 
cross-examination. The corroboration required in such a 
case would probably be more extensive than in the case of 
a survivor who is subject to cross-examination. 

Appellant cites two decisions of this Court in patent in¬ 
terference cases which appellee submits are not in point. 
The cases are: j 

Mathieson Alkali Works v. Crowley, (1943) 78 App. 
D.C. 163, 138 F. 2d 281. 

Meissner v. Hoschke, (1942) 76 U.S. App. D.C. 343,131 
F. (2d) 865. 

These cases held that while memoranda and notes made by 
an inventor and kept in his possession would prove concep¬ 
tion, they would not prove reduction to practice and corrob- 
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orate the inventor's testimony on this point. In the case 
at bar no attempt was made to corroborate any testimony 
of plaintiff by notes or memoranda made by him and kept 
in his possession. Rather was plaintiff’s testimony cor¬ 
roborated on each material issue by circumstances, original 
letters from the files of Grant and Neisner, testimony of 
other witnesses, and the sworn testimony of defendant’s 
decedent himself given in another trial. 

In the case at bar it makes no difference whether the 
strict definition of the New Mexico courts as to “corrobo¬ 
rative evidence” or the more enlightened definition of the 
Virginia and Ontario courts is applied. Under either defi¬ 
nition there is more than enough “corroborative evidence” 
to sustain the judgment of the District Court. It will be 
recalled that this case was filed before Public Law 745 was 
adopted, and at a time when it was thought plaintiff would 
not be able to testify as to transactions with defendant. It 
was believed that there was ample evidence, without plain¬ 
tiff’s testimony, to support a judgment for plaintiff, and it 
is submitted that there is now in the record more than 
ample evidence to support the judgment for plaintiff, even 
if his testimony were entirely disregarded. 

The trial judge warned plaintiff’s counsel at the begin¬ 
ning of the case that if all material points testified to by 
plaintiff were not corroborated that he would withdraw a 
juror and declare a mistrial. (J. A. 17-18). Thus, in effect, 
the trial judge tested the evidence on the basis of the New 
Mexico construction that all material points to which plain¬ 
tiff testified required corroboration. The trial judge did 
not have occasion to withdraw a juror, hence it is obvious 
that he deemed that corroborating evidence was offered to 
every material point on which plaintiff testified. 

We will detail plaintiff’s testimony on the essential issues 
of his case, and the other evidence consisting of letters, cir¬ 
cumstances, and testimony of other witnesses which cor¬ 
roborates plaintiff’s testimony. 

It will be recalled that plaintiff’s complaint was pitched 
on two counts, one on express contract and one on implied 
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contract. The reason for pitching the complaint in two 
counts is obvious. While a party may claim an express 
oral contract, it is sometimes difficult to prove an express 
oral contract with a decedent. The actions of the parties 
and the circumstances of a case are often sufficient to prove 
an implied contract, even though the express oral contract 
is not proved. Hence careful pleading dictates the inclu¬ 
sion of both counts, and if either is proved, plaintiff is 
entitled to recover. Rule 8 (e)(2) F. R. C. P. 

In the case at bar, there was more than ample evidence 
corroborative of and independent of plaintiff’s testimony 
from which the jury was justified in finding that the plain¬ 
tiff was entitled to recover either on the theory of express 
contract or on the theory of implied contract. 

Whiteford testified that from 1934 or 1935 he had been 
trying to find a suitable downtown site for Grant Company 
of New York, a national chain, but without success. That 
in June of 1938, he went to Rosinski and discussed the mat¬ 
ter with him. That Rosinski stated that he also had been 
attempting to interest Grant, but without success, but that 
now he had an assembly, the Wallis-Worch properties, 
which he thought would interest Grant and that he was 
willing to cooperate with Whiteford in trying to interest 
Grant in these properties. This is corroborated in the fol¬ 
lowing manner. In Whiteford’s original letter of June 27, 
1938, to Grant, Whiteford said: (PI. Ex. 1, JA 155-156) 

“Mr. Rosinski and I have had a number of talks about 
your locating here as you have also had correspondence 
with him, and he with you a number of times, and, so 
that the records may be clear and you would know that 
you are free to discuss same with me or Mr. Rosinski, 
Mr. Rosinski and I are equally interested in locating 
you here in the city. We would both participate in any 
deal if we could work out something that would be 
agreeable to you.” 

On June 29, 1938, Rosinski wrote Whiteford about the 
matter. (PI. Ex. 4, JA 159-161). Thereafter for a period 
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of eight to ten months Whiteford wrote a continuous stream 
of letters to Grant about the site, in most of which he men¬ 
tioned Rosinski once and in some of which he mentioned 
Rosinski several times, Rosinski and Whiteford together 
visited the offices of Grant Company in New York with re¬ 
gard to the site, and officers of the Grant Company visited 
Whiteford and Rosinski in Washington to discuss the mat¬ 
ter with them together. 

On July 18, 1940, Rosinski wrote to Grant Company and 
attempted to renew their interest in the property and called 
their attention to the fact that they would find in their file 
much correspondence : 

“. . . some of which was direced to you through the 
office of Guy Whiteford with whom I was in coopera¬ 
tion.’» (PI. Ex. 103, JA 215) 

The original letters referred to above were all produced 
from the files of Grant Company. Certainly the above is 
ample corroboration of Whiteford’s testimony that they 
agreed to cooperate on Grant, and indeed we believe this 
is not seriously questioned by defendant. 

Whiteford testified that at the time he talked with Ro¬ 
sinski in June, 1938, and they agreed to cooperate, that it 
was agreed that they would share any commission earned 
on the usual basis of equal division between them as coop¬ 
erating brokers—like in the Hecht deal. 

The agreement, express or implied, to share commissions 
equally was corroborated by the testimony of five well 
known real estate brokers of the District of Columbia who 
testified to the existence in the District of Columbia of a 
long, established usage and custom among real estate brok¬ 
ers that where two brokers cooperated in obtaining a lessee 
for business property that they shared the commission 
equally. 

As further corroboration of the equal division, evidence 
was offered to show that plaintiff and defendant both be¬ 
fore and after 1938 had entered into agreements to coop¬ 
erate in obtaining business leases on the basis of equal 
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division between them of commission. In 1936 Whiteford 
and Rosinski had cooperated together, at Rosinski’s re¬ 
quest, in an attempt to lease the Hecht warehouse. There¬ 
after a suit arose in this jurisdiction in which Whiteford 
sued the Hecht Company for a commission. Rosinski who 
was not a party to the suit, was a witness for Whiteford in 
the trial of the action and testified under oath in that case 
as follows: (JA 56-57) i 

“Que. Now, since writing that letter, do you wish to 
change your statement that you never made a claim to 
the Hecht Company? Ans. No. I have no claim against 
the Hecht Company and made no claim against the 
Hecht Company. What I refer to in this letter is that 
there was to be a commission paid to Mr. Whiteford in 
which I had a half-interest. 

***** 

Que. What interest do you have in this particular suit, 
Mr. Rosinski? Ans. I have this interest. I think I was 
associated more or less as a salesman for Mr. White¬ 
ford in negotiating a possible leasing of the Hecht 
Company warehouse to the United States Government 
as a result of which I was to receive one-half of the 
commission which Mr. Whiteford received. 

Que. In other words, whatever Mr. Whiteford recovers 
in this suit, if he recovers anything, you are entitled to 
one-half? Ans. That is correct. 

• * * * • 

Que. 1936. I am sorry. You are correct. Then you 
telephoned to Mr. Whiteford and asked him if you 
could associate yourself with him? Ans. That is right. 
Que. What did he tell you about his efforts? Ans. Mr. 
Whiteford told me that he had submitted the property 
to the Government many months before the time I 
called in August, 1936, but if I had any Government 
department who was interested he would he glad to 
cooperate with me in trying to work out a deal.” (Em¬ 
phasis supplied) | 

It was further proved that in 1940 Whiteford formed a 
partnership with one McKeever, and that in 1941 and 1942 
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the partnership cooperated with Rosinski in leasing a New 
York Avenue property and the commission was divided 
equally between the partnership and Rosinski. The part¬ 
nership received the commission and remitted by check to 
Rosinski one-half of what it received. This was proved by 
defendant’s witness, McKeever, while testifying for defen¬ 
dant, and by letters and a check. (JA 91-96). 

It is submitting that the well established usage and cus¬ 
tom between cooperating brokers in the District of Colum¬ 
bia plus the showing of a course of dealing between White- 
ford and Rosinski whereby they cooperated in leasing other 
real estate on the basis of sharing commissions equally be¬ 
tween them, is more than ample corroboration of either an 
express or implied agreement between them in this case to 
share commissions equally. 

Now as to tying the Neisner matter in with the agree¬ 
ment, let us again look to the evidence. 

Whiteford testified that on January 25, 1939, after 
Grant’s interest appeared to be cooling, he submitted this 
property to Neisner. A letter of that date from Whiteford 
was found in Neisner’s files. The opening words of that 
letter were: 

“Mr. Carl G. Rosinski, real estate broker, and I have 
assembled what we think is the finest downtown chain 
store location in Washington” (PL Ex. 47, JA 187) 

Whiteford continued correspondence with Neisner 
through March 13,1939, and this was done, Whiteford said, 
without advising Rosinski. Whiteford further testified that 
after receiving a letter from Neisner of March 13, 1939, he 
went to Rosinski’s office, showed him all the correspondence 
with Neisner from January 25 to March 13, 1939; that Ro¬ 
sinski read all the correspondence, approved Whiteford’s 
actions and said, “I think we have something here.” 

Whiteford testified that Rosinski suggested that Rosinski 
prepare the draft of an answer to the letter of March 13, 
1939, and that Whiteford, since he had been the one dealing 



with Neisner, copy the draft on Whiteford’s stationery and 
send it to Neisner. 

For corroboration of the above Whiteford produced from 
his files the original draft dated March 17, 1939, on Rosin- 
ski’s stationery, which answered each point raised in Neis¬ 
ner’s letter to Whiteford of March 13, 1939. (PI. Ex. 80, 
JA 205). Whiteford also offered an original letter from 
Neisner’s files dated March 17,1939, which letter was iden¬ 
tical with the letter on Rosinski’s letterhead, except that 
the letter produced from Neisner’s files was on Whiteford’s 
letterhead, the Neisner address had been filled in, and it 
was signed by Whiteford (PI. Ex. 81, JA 206). 

Mrs. Westwater, who had been Whiteford’s secretary in 
1939, testified that on March 17,1939, on instructions from 
Whiteford, she had gone to Rosinski’s office. That there 
she had seen Rosinski. That Rosinski had handed her PL 
Ex. 80, and said he was sorry that she had to copy it. That 
she took the draft of the letter (PI. Ex. 80) back to White¬ 
ford’s office, copied it on Whiteford’s letterhead, and, since 
Whiteford was not coming back to the office that day, she 
signed Whiteford’s name to it and mailed it. She identi¬ 
fied the letter she had made from PI. Ex. 80 as PI. Ex. 81. 
(JA 73-76). 

While it is not a matter of real importance, since there is 
further corroboration of Whiteford’s testimony, it might 
be well to call attention to the fact that Mrs. Westwater was 
not the “agent, servant or employee” of Whiteford within 
the meaning of the amended survivor’s testimony act of 
June 24,1948. The words “agent, servant or employee” as 
used in the act apply only in the case where a corporation 
or other legal entity is plaintiff. The report of the commit¬ 
tee of the District of Columbia Bar Association which 
drafted this act and obtained its passage through the Con¬ 
gress, said in this regard (Journal of the Bar Association 
of the District of Columbia, Volume XIV, No. 3, March, 
1947, page 141): 

“It should also be noted that the proposed amended 

statute refers to the ‘uncorroborated testimony of the 
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plaintiff or of the agent, servant, or employee of the 
plaintiff.’ The words ‘agent, servant or employee of 
the plaintiff’ are used to cover the case of an action 
brought by a corporation or other legal entity, in which 
the vital witness, who has dealt with the incapable per¬ 
son, may be an agent, servant or employee of the legal 
entity.” (Emphasis supplied) 

In any event Whiteford’s testimony is further corrobo¬ 
rated by two well-qualified typewriting experts who testi¬ 
fied that the draft of March 17, 1939, on Rosinski’s letter¬ 
head, PI. Ex. 80, was written on the same typewriter as 
PI. Ex. 77 (JA 203), which latter letter was one dated 
March 13, 1939, on Rosinski’s stationery and admittedly 
signed by Rosinski and sent to Grant on that date. The 
experts further testified that PI. Ex. 80 was written about 
the same time as PI. Ex. 77 and could not have been written 
at a much later date, since with ordinary usage the type¬ 
writer would and did change its distinguishing character¬ 
istics as time progressed, and, in fact, a letter written by 
Rosinski to Grant in 1940 showed that changes had taken 
place since 1939. 

The defendant executrix, Mary K. Rosinski, testified 
(JA 105) that Rosinski denied that he had dictated thef 
letter (PI. Ex. 80) or that Whiteford had shown him White- 
ford’s Neisner file. Thus a clear cut issue of fact was 
raised which the jury plainly resolved in favor of White- 
ford. 

On page 34 to 36 of Appellant’s brief, it is argued that 
plaintiff’s testimony was so contradictory and inconsistent 
that to speak of corroboration at all “would be a solecism.” 
WTiile being questioned on cross-examination, plaintiff 
frankly admitted that as to his discussion with Rosinski at 
their first conference on the matter in June of 1938, plaintiff 
could not remember whether they first discussed the Grant 
Company and the site or whether they first discussed the 
equal division of fees, but that he knew both had been dis¬ 
cussed at the meeting. It is plaintiff’s inability to recall, 
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ten years after the conversation, the exact order of the dis¬ 
cussion which appellant claims makes his testimony so con¬ 
tradictory and inconsistent that it may not be corroborated. 
The very making of the argument seems to be a solecism. 

Defendant attempted to establish that he and Morgan- 
stern had submitted the properties to Neisner between 1935 
and 1939, having written to Neisner as late as January 13, 
1939, about the matter. While procuring cause does not 
enter into this case between cooperating brokers, it is in¬ 
teresting to note that neither Rosinski nor Morganstern 
could produce a single original letter from Neisner to either 
of them before Whiteford’s submission of the property to 
Neisner and that Neisner could find in their files no letters 
from either Morganstern or Rosinski prior to WHteford’s 
submission on January 25,1939, although all of Whiteford’s 
correspondence, written to Neisner, were found in Neis¬ 
ner’s files. Neisner made exhaustive efforts to locate any 
correspondence on this site prior to Whiteford’s letter of 
January 25,1939, but was absolutely unable to do so. (*JA 
116-117,122-129,142-144). Neisner’s attorney testified that 
according to Neisner’s files the first submission of the site 
to them was by Whiteford. (JA 121-122). Fred Neisner, 
president of the company, could not recall having seen any 
letters on the site from Morganstern or Rosinski prior to 
Whiteford’s letter of January 25,1939. (JA 142-144). 

On page 47 of appellant’s brief, it is stated that the trial 
judge was apparently shocked at the verdict because upon 
completion of the case he stated, “Mr. Hart, I think the 
client got too much, but the jury found that way.” This 
jocular remark of the Court to counsel, after the jury had 
been discharged and retired, is improperly included in ap¬ 
pellant’s brief in an effort to prejudice this Court. The 
complete answer to the statement is that plaintiff filed a 
written motion to set aside the verdict and to enter judg¬ 
ment for the defendant or grant a new trial, and after com¬ 
plete argument on the same the Court denied the motion, i 
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n. 

Plaintiff Never Abandoned His Efforts to Lease the Site in 
Cooperation With Bosinski. 

(Points 6 and 7) 

It will be noted that defendant pleaded abandonment as 
an affirmative defense. (See Fifth Defense, JA 9). The 
burden of proving abandonment falls on the defendant. 
International Finance Cory. v. Jawish (1934) 63 App. D.C. 
262, 71 F 2nd 985. 

As was said in Rosenbloom v. New York Life Insurance 
Co ., (1947) 163 F. 2d 1: 

“ ‘The question of abandonment is one largely of in¬ 
tention, and the burden of proof is upon the one who 
asserts it.’ Johnson v. Hartford Life Insurance Co., 
271 Mo. 562, 197 S.W. 132, 136.” 

However this may be, the evidence abundantly supports 
that there was no abandonment. Plaintiff testified that 
after April, 1939, he had no intention of abandoning the 
Neisner deal; that he and Rosinski agreed that due to world 
conditions, nothing further could be accomplished at that 
time but that they would renew their efforts when condi¬ 
tions improved. 

On cross-examination plaintiff was asked if in 1940 he 
was not satisfied in his own mind that both the Grant and 
Neisner issues were dead, and he replied: 

“A. I am never convinced a deal is dead as long as 
the people are living. Not a real estate man. If he is 
a good real estate man, and I plead guilty, at that 
time, to being a very fair real estate man, I never say 
a deal is abandoned. It might be in abeyance.” 

That world conditions were in a critical state in April, 
1939, is well known. The times were hardly propitious to 
entering into a long-term lease of property which rented 
for $60,000 or better a year and which required the lessee 
to put up a building costing several hundred of thousands 
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of dollars in order to make the property useful to him. It 
was not then known whether such a building, once started, 
could be completed. Austria and Czechoslovakia had al¬ 
ready been absorbed into Hitler’s “Reich.” 

A few quotes from the local newspapers of the period 
show clearly the critical state which existed. From the 
Washington Post April 1,1939: 

8 column headline “Polish, Allied Staffs Map Defense 
Plans”. 

On April 7, 1939, the Post reported that 100,000 people 
in Washington had reviewed a parade of “U. S. Armed 
Might” on the preceding day. 

On April 8, 1939, the Post reported Italy’s invasion of 
Albania. 

On Sunday, April 16, 1939, the American Institute of 
Public Opinion announced that 51% of Americans believed 
that war would break out in Europe in 1939 and 58% be¬ 
lieved that if war did break out we would be drawn into it. 

The Post says on April 19,1939, that Mussolini is calling 
up more men to the army. 

On April 25, 1939, the Post reported that the British 
Cabinet had approved conscription. 

On April 27,1939, the Post reports the following: 

Hitler adds 1,750,000 S.A. troops to army. 

U. S. plans army of 1,000,000. 

U. S. contracts for $50,000,000 in planes, tripling any 
prior orders. I 

On April 29, 1939, the Post reports that Hitler demands 
Danzig and the Polish Corridor. Hitler also cancels his 
naval pact with Britain and his non-aggression pact with 
Poland. j 

For corroboration of plaintiff’s testimony, in addition 
to circumstances, Mr. Morganstern, a witness for defen¬ 
dant, testified on cross-examination as follows: (R. 113) 

“Q. And from that time until your next letter shows 
up in this file, which was in 1939, you considered that 
your efforts were terminated in that respect? 
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A. I didn’t say that. 

Q. Tell me just what you did say? A. I don’t know. 
I can’t remember. In this chain store business, a deal 
is never dead until the property is taken off the market. 

Q. In other words, once you start on a deal in this 
chain store business with these big leases, you never 
consider a deal dead until it is taken off the market; 
is that correct? A. That is right.” 

Further, on March 29, 1943, Whiteford, on the occasion 
of moving his office to a new address, wrote to both Grant 
and Neisner, calling attention to the fact that he and 
Rosinski had submitted the Wallis-Worch properties to 
them several years before and further stating that they 
would like Grant and Neisner to further consider the site 
when conditions improved. (PI. Ex. 106,108; JA 216, 217). 
The originals of these respective letters were produced 
from the files of Neisner and Grant. It is submitted that 
these letters standing alone would corroborate Whiteford’s 
testimony that there was no abandonment. 

Let it further be recalled that during his lifetime Carl 
G. Rosinski never claimed abandonment on the part of 
WTiiteford. Rosinski disclaimed the draft of the letter pre¬ 
pared by him on March 17, 1939 (PI. Ex. 80) and said that 
he never had any knowledge that Whiteford had submitted 
the property to Neisner and suggested that in any event 
Whiteford’s claim could be defeated by Neisner’s appoint¬ 
ing Morganstern their exclusive agent in this area. (PI. 
Ex. 139, JA 220). Mrs. Rosinski testified that Rosinski 
had told her that WTiiteford claimed to have been in 
Rosinski’s office with his files and to have revealed his file 
to Mr. Rosinski, and Mrs. Rosinski further testified that 
Mr. Rosinski denied absolutely that Mr. WTiiteford had 
ever been in his office and showed his files and that Mr. 
Rosinski further denied that he had ever prepared the draft 
of the letter of March 17,1939, PI. Ex. 80 (JA 104-5). 

Rosinski knew that a deal of this nature and magnitude 
is never abandoned by a real estate man until the property 
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is taken off the market. Hence during his lifetime he 
pitched his sole defense on the ground that he had no knowl¬ 
edge of the draft on his stationery of March 17, 1939, or 
that Whiteford had submitted the property to Neisner. 

In view of all the evidence it is submitted that more than 
ample evidence was introduced to corroborate plaintiff’s 
testimony and that defendant’s motion for a directed ver¬ 
dict was properly denied. 

CONCLUSION. 

Upon consideration of the foregoing it is respectfully 
submitted that the judgment of the Lower Court should be 
affirmed. 

Respectfully submitted, 

George L. Hart, Jr., 

218 Munsey Building, 
Washington 4, D. C., 
Attorney for Appellee. 

Arthur G. Lambert, 

James C. Wilkes, 

Of Counsel . 






